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PEPPER ET AL US. DUNLAP. 
APPEAL FROM THE COURT OF THE NINTH DISTRICT, JUDGE DAVIS PRESIDING. WWzsTeRN Dist. 
October, 1840, 
5 ies i i ; to be 
Discrepancies in a notarial - of sale and of preten, which appear ceeeie aaRee 
mere clerical errors, and are immaterial to the decision of the cause, do ve. 
not affect the validity of such acts. DUNLAP. 
* | Where certain notes are not paraphed and identified with a mortgage, yet, 


if upon comparison of dates, and the notes having been executed accord- 
ingto the terms and conditions of the act of sale and mortgage, it is 
sufficient to support the executory proceeding. 


A mortgage is in its nature indivisible, and prevails over every part of 
the immoveable subjected to it, and the mortgaged premises must he sold 
to satisfy the whole debt it was taken to secure, and not a part thereof. 

The purchaser of property at sheriff’s sale, is personally bound for the gur- 
plus of the adjudication, still secured by special mortgage on the proper- 
ty sold, and holds the surplus subject to the claim of the inferior mort+ 
gage creditors; and if he fails to pay when it is demanded of him, he 

is liable to be proceeded against as a third possessor. . < 
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Wearens Dist, 50, where a seizing creditor only sues for such instalments of a ' 
October, 1840. —_ red by privilege or special mortgage, as are due, the property 20 
eo agmam gaged is to be sold for the whole of the debt, on such terms of ere 
ve, - are granted by the original contract; although such creditor does 
emeael show that the subsequent instalments belong to him, or that he . 


holder of all the notes included in the contract of mortgage. 


4 


This is an appeal from an order of seizure and sale, 

The plaintiffs obtained an order of seizure and sale, on 
mortgage, against the plantation and eighteen slaves of qj 
defendant, for the payment of a note of four thousand” 
hundred dollars, on which was a credit of one thousand 
hundred and forty-seven dollars, and another note of § 
thousand one hundred and sixty dollars; in all, nine 
sand one hundred and thirteen dollars, which notes had} 
given in part payment of the original price of said 
tion and slaves; being the second and third notes 
seven, which were given for the several instalments, | 
which payment wasdivided. The notes were not 
or identified with the mortgage, except as they corresponded 
in dates and amounts with the act of sale and mortgage. 
petition describes all the notes given, and prays that 
mortgaged property be sold to satisfy all the notes, but ona 
credit to meet those not due. Re: 

The order of seizure issued in the form prayed for, andthe 
defendant appealed directly to this court. Ske 

There were some discrepancies and irregularities in making 
out the record and the documents contained in it, whichap 
peared to be clerical mistakes in copying the papers. =) 


Poindezter and O. N. Ogden, for the plaintiffand appellees, 
explained the apparent discrepancies in the record, in relation 
to the notarial act of sale, and the protest of the note signed 


G. W. Hewett, instead of G. W. Keeton, the parish ju 


S85 ~“SeER. 


ese 


= 
= 
_ 


se ceenn ac eeeeses 


of Carroll, in which the property was then situated, but, by mis. : 
take in copying, is made to appear in the parish of Concordia, 
These are clearly clerical errors and mistakes, and ouglit fot 
to prejudice the appellees. 6 Louisiana Reports, 646. © 
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+9, The notes are sufficiently identified with the act of Wasrrux Dist: 
| gale and mortgage, by a correspondence in dates and amounts, beams ther 
i, also, by express reference tothe notes. They areiden- ppepsn wean 
: with the act, and described as being of even date thete- 
with, and their tenor and amount are particularly set forth. 
7 Lousiana Reporis, 468. 
$. The appellees are not to suffer, if the appellant has 
| brought up his appeal on an imperfect record. It is full of 
errors and omissions; none of them, however, are of much 
e, and all of them evidently clerical. The sub- 
stance and material facts and documents, show clearly the 
‘ix | true nature of the case, and will enable the court to decide 
onthe merits. 
| ..4. The appellees deny that the order of seizure and sale 
». | contravenes the agreement and covenant in the mortgage, as | 
'} tespects the release of the ten slavesor payment of the se- 
i | condnote. The payments made are set out in the petition, 
' and allowed, and it is shown that the defendant had not. com- 
| plied with that stipulation which allowed the release of the 
1 tenslaves, because he had not completed the payment, as 
required. 
5. At any rate, if the court is of opinion there is-error. in. 
| seizing the ten slaves, which were to be released ona parti- 
ie | cular payment being made, it can amend the order in this re- 
“) | spect. There are eighteen slaves together with the land, 
king | included in the mortgage, and should the non-production of 
| the first note, or the credit on the second, be considered asa 
compliance with this condition, then the remaining slaves 
and tlfe land can be ordered to be sold. 
°%6. There is no law requiring the production of the notes, 
fiot due, to the judge on granting the order. They are fully , 
described and stated in the act of sale and mortgage. 































Hyams and Dunbar, for the defendant, contended : 

1. There is no legal act of mortgage, by notarial act. It ap- 
pears that the notary was a notary for the parish of Carroll, 
and the act appears to have been passed in the parish of 
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Wasrans Disr. Concordia. He had no official character out of ther 


October, 1840. 


PERFER ET AL 
ve. 
DUNLAP, 


which he was appointed. 

2. The protest of the note for four thousand nine hel . 
dollars, appears not to be signed by the parish judge, G1 7 
Keeton, but by G. W. Hewett, and is illegal, and furnishesng 
evidence of due demand of payment, which is a ee 
precedent to recovery. 

3. The notes not being paraphed, there is nothin 
which they can be identified with the act of mortg 
there be any act of mortgage, which is denied,) so as ry 
thorize executory process. j 

4. The plaintiffs do no where allege, nor have they exhi 
ed any evidence, that they were holders of the notes not d 
at the time of the judgment, and yet, the judgment acts: 
them, and gives a judgment thereon for the plaintiffs. 

5. It isa principle of law, that no executory process ¢ 
issue before the judge at chamber, in the absence of & 
proof which, in an ordinary issue, the plaintiff would have 
prove, before a recovery could be had against defendai 
whatever a defendant would have the right of asking ie 
in an ordinary action, must appear on the face of the re¢ 
in executory process. In executory process and ex pe 
judgments of that nature, nothing is taken for granted, 
every condition requisite to a recovery, must appear on the 
of the papers ; andherethere is no such exhibit ; and yet, b 
the clerk and the judge certify, that all the docume 
exhibited and evidence adduced, are embodied in the t 
script. 

6. By the instrument purporting to be a mortgage, it 
appear that there is a stipulation that the “ mortgage shalb te 
raised on the fen slaves mortgaged, as soon as the two first 
missory notes are satisfied, amounting to seven thousand four 
dred dollars, and due 1st March, 1838.” These two first n 
are, one for two thousand five hundred dollars, and : 
for four thousand nine hundred dollars, making together th 
said sum of seven thousand four hundred dollars. The 
note, being the one for two thousand five hundred dollatg — 
seems to have been paid and extinguished, (as it no where 
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and, although the first due at the time ofthe judg. Wsersn=Drer. 

ent, nothing is said of it,) and onthe note of four thousand October, 1840. a 

nine hundred dollars, there is a credit endorsed of one thou- vzrrsn a a. 

‘nine hundred and forty-seven dollars, making an ag- pumaar. 
ite payment of four thousand four hundred and forty- ron 
mn dollars, which would leave, on being deducted from 
geven thousand four hundred dollars, the sum of two thousand 
gine hundred and fifty-three dollars, for which there yet re- 
mained a mortgage on the slaves. If this amount (two thou- 
and nine hundred and fifty-three dollars,) is collected from 
thedefendant in any manner, by plaintiff, whether amicably _ 
| grthrough the agent of his selection, (to wit, the sheriff,) the — 

| glaves would be free of mortgage. Therefore, the judgment 
| of the court, if not otherwise tainted with manifold illegali- 
ties, would be illegal on this ground alone ; as it should have 
directed that in the sate for cash, that so soon as the sum-of 
-} twothousand nine hundred and fifty-three dollars, (for which 
| sam only, there was an hypothecary claim against the 
slaves,) was raised, that the sheriff should proceed no further 
against the slaves, or those which might remain after the 
“# 4 receipt of that amount by him, ‘but that they should then be 
™% | discharged out of his custody and delivered up to defend- 
‘| aft,'and that beyund that amount, the claim by mortgage 
be restricted to the land; leaving the plaintiff the option, 
(the mortgage being indivisible) ‘to make the whole amount 
of two thousand nine hundred and fifty-three dollarsout of 
any part of the mortgaged ‘property, whether ‘land or slaves : 
Whereas, the judgment is made executory and hypothecary, 
for the whole debt on land:and slaves, whetlier due or ‘not due. 


Simon, J., delivered the opinion of the:court. 


This is an appeal from a judgment or order of seizure and 
sale, granted on a notorial act of sale of certain property 
sold by plaintiffs to defendant for a large amount, a great 
portion of which was paid cash at the time of the sale, and 
the balance to be paid at certain terms of credit. Seven 
Notes were given for the respective amounts of the several 
instalments ; the first note was regularly paid, «but the second 
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Weerrey Dist. and third remaining unsatisfied, except a sum of oue 
October, 1840. sand nine hundred and forty-seven dollars on the secor 
——— Reine 
perpen cr ax, Plaintiffs sued out the order of seizure and sale sipptilel r0 
ve. to satisfy the amount due on said two notes. The otherfas 
notes being not due at the time of the application, the ph 
tiffs only annexed to their petition, the two notes of » 
they seek the recovery, but pray that the property seized, 
sold to satisfy the whole debt according to article 686 of 
Code of Practice. Itis to be remarked that the act of sale¢ 
tains a stipulation, from which it appears that after they 
mentand satisfaction of the two first instalments, amountit 
gether to seven thousand four hundred dollars, the mortg 
tenof the slaves should be released, but the defendant hag 
paid four thousand four hundred and forty-seven dollara,s 
there remains due two thousand nine hundred and fiftyat 
dollars, now a part of the claim set up in plaintiffs’ petit 
The plaintiffs contend there is no legal act.of mortgs 
because the notary who received it, was a notary 
parish of Carroll, and the act appears to have been pe 
Discrepancies the parish of Concordia ; and he objects also to the pre 
. —— “er one of the notes, which appears to be signed by G. W. 
protest, which ett, instead of the parish judge G. W. Keeton. On ek e 
See chsteniene amining the record, we have convinced ourselves that :thege) 
rors, and are im- apparent discrepancies are mere clerical errors, which areige | 
decision of the material to the decision of this cause. Previous to copying’ 
fect the validity the caption of the act, the clerk instead of copying “parish ° | 
of such sets. of Carroll,” wrote “parish of Concordia,” but from he) 
context of the act, from the certificate of the notary; ai .| ; 
from the dating of the notes, executed at the same time, itis” ‘ 
clear that the act was passed in that part of the pare | 
Carroll which is now annexed to the parish of Madison, ! 
The name of G. W. Hewett at the foot of the protest, wally 
clearly intended to be G. W. Keeton, as the body of the” 
protest shows it was done by Keeton, and the certificate of grant 
notice, which immediately follows, is signed by him. 7. : balar 
Itis farther urged, that the notes not being pa jbe th 
there is nothing by which they can be identified wrictul sour o 


actof mortgage. It is true the identification of the not id al 
» badiand y 





= 
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to the act of sale, does not appear by the usual Wasrzax Diez. 

oh “ne varietur,” but on a comparison of the dates of the October, 1840. 

; . . . o> 

goles with the sale, and the circumstance of their having jose er at. 
been executed according to the terms and conditions of the mati 

sale are sifficient to make us presume that they are the same wi contain 
soles alluded to in the notarial act filed with, and made a notes are not 


be 5 Si 6 e °° d 
| part of the plaintiffs’ petition, unless the contrary be shown. tified — 


ait 7 Louisiana Reports, 468. 


- t objection, and this we consider the most impor- 
Z T he nex J 9 pe the notes havi 


tant, is that the judgment of the lower court acts on the notes been exeeut 
according to the 


4} which, not being due, were not represented; that plaintiffs focoming fe tne 


® have exhibited no evidence of their being the holderg of said pee 


notes, and that no executory process can issue before the gage, itis suffi- 
| judge at chambers, in the absence of any proof which, in an jhe" ‘exeemory 
ordinary issue, the plaintiffs would have to adduce before a Proceeding. 
‘recovery could be had against defendant: Plaintiffs, in 

seeking to enforce their rights on the notes due, pray that 

the property be seized and sold to satisfy the whole debt, 

under the article 686 of the Code of Practice. They do not 

claim ‘the amount of the four last notes, but require substan- 

} tially and in effect, that, in proceeding to the sale of the 

VF property in satisfaction of the sum due them, the purchaser 


thege 
pine’ § thereof be put, as to the balance of the price, in the place of 
OF theoriginal debtor, on his paying said balance to the holders 


Hf of the other notes, according to the terms of the original 

| contract. The mortgage is in its nature indivisible, and 

Hf prevails over each and every portion of all the immove- . 

Mh ables subjected to it. Louisiana Code, article 3249. If in pe 
" ; : , divisible, and 

}80; how can property subject to a special mortgage be sold speaiivnaal 


‘to satisfy a part of the debt, the whole of which the mort- ery part of the 
immoveable sub- 


‘9 ‘gage secures ; would the purchaser acquire such title as he is jeeted to it, and 
WP legally entitled to, and would he not, on the contrary, have to pel on 
vunthe danger of being disturbed for the payment of the lige dg 
balance of the debt, although the price of his purchase would it was taken to 
Phe the full value of the property? Such proceedings would in porary Send 
@ our opinion, be met with such difficulties, and inconveniences 


jatan injury must necessarily result to either of the parties, 


Wand we cannot sanction the doctrine that the creditor of a part 


22 VOL. XVI. 
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Wastrax Dist. Of a debt secured by special mortgage, for which,not 
October, 1840. been given, may be allowed or must be restrained to 
== and obtaining the satisfaction of his claim out of the 


PEPPER ET AL. 


vs. 
DUNLAP. 


the property mortgaged for the whole, without any re 


the right of those who may be the holders of the other note, 


and with an entire disregard of the consequences as to 
purchaser of the property. Our laws being silent on hig 
subject, we must reason by analogy: In the case of 

ing creditor who has a privilege or special morgage 
property seized, in preference to other privileges or special 
mortgages, the property must be sold at any price, al 

the purchase money be not sufficient to satisfy all the.p prvi. 
leges and mortgages with which it is burdened, 
Practice, article685. In such case, the sheriff is to requi 
the payment of the price only to the amount of the priyi 

or special mortgage of the seizing creditor, and the 

ser keeps the balance to be by him applied (if there be apy 
surplus) to paying the special morgages existing on the pro. 
perty, subsequent to that of the suing creditor. Idem., article 
707. The purchaser is bound for nothing beyond the price 
of the adjudication, and if, after paying the suing creditor, 
thére remains nothing, the sheriff must give him a release 
from the inferior mortgages. Idem., article 708. In orderto 
obtain the satisfaction of their claims, so far as the surplus 


of the adjudication may amount to, an hypothecary action « 
lies against the purchaser of property seized and sold, andy 
the creditors who have said privileges and mortgages, may} 


proceed in the same manner, and under the same rules 
restrictions as are applicable toa third possessor of me 
gaged property. Idem., article 709. It is clear then, f 
these articles, that the purchaser of the property is personally 
bound for the surplus of the adjudication, still secured by 
special mortgage on the property sold, and that he holds. 
surplus in his hands, subject to the claim or call of the ere 
tors who had the inferior mortgages, and who had nothi 
to do with the sale from which said surplus proceeded, a 
that when it is demanded of him, if he does not payit, 
is subject to being proceeded against in the same mannefs 


D eg 
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det 
dis 
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Fite: were a third possessor. This, it seems to us, Would Wesrzay Dur. 
‘be'w safe and proper rule to adopt in a case like the present, October, 1840. 
‘where the different instalments are secured by the same mort- verre FY AL 
and where the rights of the creditors are of equal dig- |". 
‘ity, and we cannot see any good reason why, in the absence The purchaser 
‘of any law, it should not be adopted. The jurisprudence of of property * 
“this court has established, that sheriffs are required to execute pein 
the su oe 
ss issued on execulory proceedings, in the same manner of the adj 
‘gin ordinary cases of fi. fa. 8 Louisiana Reports, 581. ton, ail seer 
"ode of Practice, article 745 ; and according to the article 686 mortgage on the 


rt 
‘ofthe same code, “a seizing creditor who has a privilege gy be gy 





| “orapecial mortgage on the property seized, for a debt of which — subject 


. o the claim of 
Yalf'the instalments are not yet due, may demand that the the inferior 
mortgage credi- 


“property be sold for the whole of the debt, provided it be on tors; and if he - 


~ : fails to pay when 
“guch terms of credit as are granted to the debtor by the it ie demunded 


| “original contract for the payment of such instalments as are of him, he is li- 


5 , . : - able to be 
‘not due.” There is nothing in this law that requires the wot a ae 


“¢ieditor, to whom the right is allowed, to show that he is %** ‘bird pos 


sessor. 
“gither the holder of the notes given for such instalments as 


have not expired, or the creditor of such part of the whole 
‘debt as may not be due; and as the law does not make any 
“distinction, we are not disposed to make any. Wethink, 5° where a 


sejzing creditor 


“therefore, that we may safely establish, as a rule of practice, only ‘sues for 
that when a seizing creditor only sues for such instalments 
/ofadebt secured by privilege or special mortgage as are “> privilege 


such instalments 
of a debt, secur- 


or special mort- 


“due, the property so mortgaged is to be sold for the whole of gage, asure due, 


the property so 


| “the debt, on such terms of credit as are granted by the origi- moriga Sis 
) fal contract, although such creditor does not show that the b¢ sold for the 


whole of the 


| 'stibsequent instalments belong to him, or that he is the hol- debt, on such 


terms of credit 


der of all the notes mentioned in the contract of mortgage, asare granted by 


And that it suffices that the several instalments, as are not te original con- 
tract; although 


“due, be mentioned in the petition. This appears to have been such creditor 


does not show 


P done in this case, and we are of opinion that the judge @ quo, that the subse- 








oe 
4 
it, 





quent instal- 
did not err in ordering the sale of the property mortgaged as ae hee 
» "prayed for in plaintiffs’ petition. hie, or thet he 

But the defendant contends, that with regard to the ten all: the ane ian 


; ; ; : cluded in the 
slaves, under the stipulation contained in the act of mort- porrarente h 


” gage, a part of the sum of seven thousand four hundred dol- gage 
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we. 
DUNLAP. 


Wesreax Diet, lars having been paid, the sheriff should not proceed any — 
October, 1840. farther against said slaves, or those which might remain, hal 5 
the receipt of the balance of two thousand nine hundred ang 
fifty-three dollars, and that beyond said balance, the claim 
by mortgage should be restricted to the land. The stipula. 


PEPPER ET AL. 
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tion alluded to, isas follows: “ And it is understood by t 
parties, that the mortgage on the above named ten slayes 
shall be released as soon as the two first promissory noteg, 
satisfied ; amounting to seven thousand four hundred dol 
due first March, 1838. It seems to us that in order to entitle 
himself to the benefit of this stipulation, the defendant should 
have shown that he has fulfilled the condition on which the 
release of the mortgage of the ten slaves depends, and that, 
therefore, having not satisfied the two first promissory notes, 
he cannot now be allowed to claim said release. It is pe 

ly clear to us, that the condition cannot be divided, and that 
we cannot understand the clause in the act to mean that the 
ten slaves are only mortgaged to satisfy seven thousand four 
hundred dollars, but that, on the contrary, said slaves being 
mortgaged for the whole of the debt, they should be released, 


provided the sum of seven thousand four hundred dollars, 
due on the two first notes, be regularly paid; which wasinot 


done. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 
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ApPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 


SLOCOMB ET AT v8. ROBERT. 


RAPIDES, JUDGE KING OF THE FIFTH PRESIDING. 


fadicial bonds taken by the sheriff from persons in his custody, must be 
‘Grawn in the manner authorized by law; and any clauses that are super- 
" gdded will be rejected, and those omitted supplied. 

So, the surety in a bail bond may be relieved at any time, by surrendering 
“the principal to the sheriff before judgment, notwithstanding the tenor of 
* the bond is different. 


“This is an action ona bail bond. The plaintiffs sued out 


| awritof arrest against one P. W. Robert, their debtor, who 
> gave bond with the defendant as security, conditioned to 
| appear at the next term of the court, or satisfy any judgment 


which may be obtained against him. The plaintiffs allege 


| that the debtor failed to comply with the conditions of his 


bond, that it has become forfeited, and the defendant is bound 


for their debt. They allege, that their debt is one thousand 
six hundred dollars. The bond is dated, 25th February, 
1839. 


The defendant admitted he signed the bond, but averred 
he had surrendered the principal debtor to the sheriff, in 
release of his obligation, who was in custody. That he had 
no notice to produce the debtor to the plaintiffs, and further- 
more, that the suit is improperly brought on the bond ; it 
could only be done by motion, and ten days notice. 

Suit was instituted on the bond in March, 1840, and the 
sheriff certifies, that the defendant surrendered the principal 
in the bond, into his custody, the 5th May following. 

There was judgment for the defendant cancelling the 
bond, and the plaintiffs appealed. 


Brent, for the plaintiffs, argued in support of the action. 
The court did not require an argument from the other side 


Dunbar and Hyams, contra. 
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Wesrxay Dist. 
October, 1840, 
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WasrznnDest. Martin J., delivered the opinion of the court. ea 
October, 1840. This ig an action on a bond, taken by the sheriff, from. 


stocoms erat P. W. Robert, against whom a writ of arrest had tena : = ? 


nonexr, This suit is brought against the defendant, as surety in said 


bond, who resisted the claim, on the ground that, before any 
judgment was obtained against him, he had surrendered the 
principal to the sheriff. There was judgment in his fayor, 
and the plaintiffs appealed. ia 

The conditions of the bond are, that “the said P, W, 
Robert shall appear at the next tetm of the court, or salisfy 
any such judgment as may be rendered against him,” 

The appellants’ counsel has contended, that the conditions 
of this bond are very different from those of the bond required 
by the Code of Practice, which provides for the discharge of 
the surety, on surrendering the principal. The condition of 

be the latter bond is, “ that the defendant shall not depart the state, 
cg gga on or leave the jurisdiction of the court; and that he shall 
sherifffrom per- appear to answer to the judgment.” Code of Practice, 230, It 
tody, must be has been urged, that we have often said, “in whatsoever 
drawn in te manner a man binds himself, he shall remain bound.”* hig 


ized by law, and i j ivali in V0 
aataienee’ teat may be true in mere conventional obligations, but not in judi. 


are superadded, cial bonds taken by the sheriff from persons in his custody, 
— on some In such a case, the sheriff has no power to take any other 
ted supplied. bond but that which he is authorized by law to take. Any 

clause which is superadded must be rejected, and any thatis 


omitted supplied. 
The bond under consideration is evidently a bail bond, 
a rege taken to secure the appearance of the defendant, and his 
may be relieved forthcoming after judgment if a capias be taken against him, 
at any time b 4 e P 
rrendering the The surety, in such a bond, is the friendly keeper of the 
jer ieee principal, and may be relieved at any time, by surrendering 
jadgment, not- him to the sheriff before he is fixed by a judgment on the 
withstanding the é * ; bis ; 
ee d bond ; notwithstanding, it provides that the principal debtor 
' a6 erent. 


ment which may be rendered against him. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 





shall appear at the next term of the court, or satisfy any judg- 7 
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Wesrzan Dist. 
CUNY v8. ROBERT ET AL. October, 1840. 
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i Te ‘power to sell must be express and special. No particular form of expres- 
ed | sion is necessary, but it must distinctly express the intention of the seller 
pe ot so as not to admit of equivocation or serious doubt. 
¥ x e request to the judge to charge the jury, that “ a power to sell a slave must 
p W be express and special, and should not be inferred from circumstances,” 
Es - js too specifically and strongly expressed ; but on the other hand, to tell the 
‘aliefy ‘a jury if it appeared to have been “fairly the intention of the party to 
itions : authorize a sale,” and that they might ‘consider the sense in which the : 
ited * power was meant to be used, taken with the context,” is too loose and 
indefinite. 
Be of “This not indispensably necessary, that the word “ sell,” be used-in a power 
eb: " ‘or letter of attorney to sell a slave, but there should be something es- 
a — is erate or has the pres again 
0, It If there is not a possession of five years, with a title legal and sufficient to 


transfer the property in a slave, the defendant cannot invoke prescription. 






eV 
This This is an action to recover from the defendant Robert, a 
judi. negro woman named Lavinia and her child, which the plain- 





tifalleges he purchased from Gilbert C. Russell, the 3d June, 
1832, for the price and sum of seven hundred dollars, and 
which slaves he alleges are in the hands of the defendant, 
who refuses to deliverthem up. This suit was instituted the 
Ist April, 1833. 

. Robert pleaded the general issue, and prescription of five 

' years; and avers that he purchased said slaves from Isaac 
Franklin, by public act, on the 10th day of March, 1829, who 
is bound to warrant and defend the title. He prays that the 
plaintiff's demand be rejected, but that Franklin be cited in 
warranty ; and if judgment be rendered against him, that 
he have judgment against his warrantor for the sum of one 
thousand and five hundred dollars. 

Franklin denied the plaintiff’s allegations generally, and 
averred that he purchased a slave woman named Lavinia, of 
one William Nichols, which he supposes is not the same 
claimed in this suit; but if so, that Nichols be cited in war- 
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ranty, and that he have such judgment against Nichols : 
may be recovered against him. . 
A curator ad hoc was appointed to Nichols, who resided in 
Tennessee. — 
The curator put in an answer, averring that Nichols purs , 
chased said negro woman from Francis W. Armstrong, in 
Tennessee, who had a good title. He prays that a cu 
ad hoc be appointed to him, and that he be cited in warranty 
and required to defend the title to said slaves; and if j : 
ment be rendered against this respondent, that he hae 
like judgment against said Armstrong. 
The curator ad hoc of Armstrong’s heirs, denied general 
and averred that the plaintiff’s vendor, (Russell) long prior ts 
the sale to him, by his letter of attorney contained in a Private, 
letter, authorized F. W. Armstrong to sell the negro woman, 
Lavinia, for certain purposes, with other slaves, &c.; and 
that in virtue of said power, he did bona fide sell, and deliver 
said negro woman to William Nichols. He alleges that the 
sale from Russell to the plaintiff, is simulated and intended to” 
cheat and defraud the said Armstrong’s heirs, &c. That. 
the plaintiff has paid nothing ; and is now carrying on said’ 
suit for the benefit of his pretended vendor, G. C. Russell,” 
He prays that the plaintiff be required to answer, on oath, . 
certain interrogatories, and that his demand be rejected. 
Upon these pleadings and issues the cause was tried, | 
This case turns principally on the power contained in the | 
following extract of a letter, from G. C. Russell to F. W.. 
Armstrong. 






e; a = 


meow me fg mae Ss > 


Dated 3d June, 1827. 

“Dear Armstrong :—I came out last night and found 
Edmond and Terry in deep distress, &c.” 

* T shall consign to you, Bob or Toulner.” a3 t 

* Tshall write you from various places, in duplicate, to Mo’ 7 | 
bile, and Nashville.” «i 

“ Dothe best with George, Lavinia and Nelson, and apply the 
whole of the proceeds to your debt in bank. I shall make all 
the haste that I can.” 

‘Yours sincerely, 

GILBERT C. RUSSELL.” 
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ols SPS §. Show this to my folks.” t Wesreex Dist. 
~’* @ “ap. S. I have not time to read what I have written. If ters in 

‘any, omissions, the contents will enable you to supply them.” cuNY 

any “Gg. C. R.” Ue, 





ROBERT ET ak. 






«Maj. F. W. ArmstrRone,” 




























fas. : “* Huntsville, Alabama.” 
8 in “fF. W. Armstrong acknowledges to have sold the slave 


bs 3 Lavinia to Robert Armstrong, and to have delivered her the 
ranty, 10th August, 1827; and that he was to have a credit on his 
judg. pote, held by Robert Armstrong, of five hundred dollars, pro- 
YOR. yided the girl pleased him. If sold, F. W. Armstrong was 
to have the credit above stated, and which was allowed from 
ally, the proceeds, on the note alluded to, the Ist January, 1829. 


wh: On the 4th March, 1829, R. Armstrong sold to Nichols, 
rou, for the sum of five hundred dollars. 

a | There was a verdict and judgment for the defendant, and 
i, the plaintiff appealed. 

the Dunbar, for the plaintiff. Both parties claim under title 
1 to) from Russell. The letter from Russell to Armstrong does 
nat, not authorize a sale. See Civil Code, page 422, article 
aid | 10; and Louisiana Code, article 2966, verbo mandate. The 
ll. first requires a special authority+o sell, and the latter both an, 


thy express and special authority ; a general power is not suffi- 

ge cient; or one which is to be derived from inference. See 

| 10 Martin, 679, decided under the old Code. As to the 

he plea of prescription it cannot avail ; the prescription of this 

V, | state, can only operate from the time the slave was brought 

: back, which appears from the deed from Franklin to Robert. 
See 9 Martin, 556. 


Gen. Thomas, for the defendant, Robert, argued to show 
that the letter of Russell to F. W. Armstrong, contained full 
| | power and authority to sell the slave Lavinia, and that she 
| was sold in pursuance of that letter. 


Brent, for Franklin, called in warrenty. It is provided 
by law, that the power to sell must be both express and 
special. Louisiana Code, 2965. 


23 VOL. XVI. 
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Waerenx Distr. The above principle is not disputed, but no partictila 
October, 1840. in constituting the agency, is required, Idem., 2961 ;: 
oa it necessary to employ any particular set of words, t | 
~ ces, if the principal uses any language which clearly e¢ 
his intention to authorize the sale. From the wholly 
of the letter of Russell to Armstrong, it is manifest that 
Armstrong was given the power to sell the slave Lavin 
although the word “sell” was not employed by him, 
intention of the parties, when it is apparent, will always g 
ern in cases like the present. 10 Martin, 679. ce 
ie 
Garland, J., delivered the opinion of the court: fi 
This suit is brought to recover a mulatto woman, nanied 
Lavinia and her child, slaves for life, which the plaintiff 
belong to him, having purchased them of Gilbert C. Riassél, 
on the 3d June, 1832, by an act under private signatur, | 
proved to have been executed on the day it purports the 
dated, by one.of the subscribing witnesses. Robert claims 
the slaves, alleging and proving by the production of a note 
rial act of sale, that he had purchased them from Iegag 
Franklin, in New-Orleans, on the 10th March, 1829, who 
says he purchased her from Robert Armstrong, ‘through the 
agency of one William Nichols, but shows no written 
evidence, other than a receipt which Robert Armstrong gave 
Nichols on the 4th March, 1829, acknowledging the rece 
of five hundred dollars as the price of a girl named Lavinia, 
which he says was sold, on his account, to Messrs. Franklip, 
being the same girl conveyed to him by F. W. Ar 
who alleges he had authority from Gilbert C. Russell, to sell } 
the woman, antl says he did sell her, in August, 182%to 
the aforesaid Robert Armstrong, although the sale ig not 
dated until the 19th day of June, 1833, about eighty days 
after the commencement of this suit, and the parties had 
notice of it. When Russell sold to the plaintiff, both parties 
knew the slaves were in the possession of the defendant, and ) 
that he had claimed and possessed them a little more than 
three years. The defendant cited Franklin as his warrantér, 
who called upon Nichols and he upon F. W. Artnstrong; all 
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have answered. All the parties admit the woman WessrzesDise. 
ged to Russell, and the defendant says he author- Scteber, 1840. 


jged Armstrong to sell her; but the plaintiff and Russell ~~ cosy 
it. v8. 
alleged power to sell, the defendant says, is contained ee 
letter which he produces, It is addressed by Russell to 
W., Armstrong, Huntsville, Alabama, dated in the parish 
gfRapides, 23d June, 1827. It is written in a loose style, 
pnd not read by the writer after it was written, as is said in 
a postscript. He speaks of a variety of matters, among 
other things of the pain given to some other slaves by “ the 
tion of Vincent and Lavinia.” He directs Armstrong 
fodeliver Vincent to his mother-in-law, and take a receipt 
mm her, stating that when he should refund her from five 
4oeight hundred dollars, Vincent should be returned. He 
) of two slaves called Tempsey and George, to be 
delivered by a person named Hunter, and a runaway called 
Ben, who he expects to come in that day, and says if he gets 
them, “you will receive them by the first conveyance. I 
hall consign to you Bob or Toulner.” He then speaks of 
his property in Kentucky, which he intends selling, and of 
ther matters; then comes that part of the letter, in which 
the power to sell is alleged to be contained. “Do the best 
with George, Lavinia and Nelson, and apply the whole of the 
yproceeds to your own debts in bank ;” and the letter breaks 
intoother matters again. The counsel for the defendant, 
contends, these words taken in connection with the other 
parts of the letter, indicate sufficiently the intention of Ras 
jsell to sell, and in effect complies with the article 2966, of the 
dauisiana Code, which says a power to sell or purchase must wit weae Rs 
she express and special. It is true the law has not provided nee ae ae 
Oo pare 
any particular form for a power of attorney, and it is suffi- ticular form of 
cient if the principal distinctly expresses his intention, but as penne cE 
Ahe law now is, it must be so distinctly made known as not —_— distinetly 
the in- 
_ do admit of equivocation or serious doubt. This court, in tention of the 
1822, when the old Code was in force, decided that a letter —S 2 = 
written by a principal toa third person, informing him of his cauivocation or 
determination to sell certain slaves, and requesting that person 
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WrersesDist. to asgist another (who he said was his agent) to sell, y 
‘October, 1840. special authority under the article 10, page 422 of t 
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Code; Steer vs. Ward et al., 10 Martin, 679. The 
lature afterwards took up the amendments to the old 
and inserted the word express in the article, so that a 
to sell or to purchase, must now be “express and special? 
Louisiana Code, article 2966. We are to presume the legis. | 
lature knew what the decisions of this court were, and that } 
by inserting the word express in the article in the Louisiana 
Code, it was intended to say, that something more definite | 
and particular should be required than what the court had 
considered sufficient in the case of Steer vs. Ward et abo 
what was required by the old Code. The authority in the 
present case, is by no means as strong as in the case cited, 
and it seems the legislature did not think such a power 
sufficient, and required something more. se 
From the terms of the letter from Russell to Armst 
it appears they were on terms of intimacy, but it does not 
appear in the record that the former owed the latter 
thing, or that he was in any manner bound for him, nordoeg 
it appear that Armstrong owed any debts in bank; onthe 
contrary, it appears he did not apply the proceeds to paying 
a debt in bank, but delivered the slave Lavinia to Robert 
Armstrong, who sent her to New-Orleans, in the early part 
of the year 1829, and gave F. W. Armstrong credit for five | ju 
hundred dollars on a debt of his own. But admittingR, | ¢i 
W. Armstrong to have been indebted to some bank, wecan. | hi 
not presume Russell intended to make him a donatiomof } ‘le 
his slaves to pay the debt. The most reasonable construc § it 
tion is, he wished to aid his friend, and therefore directed him | «fe 
to do the best with the slaves to relieve himself, at the same — fF 
a 
8 




































ree 


sasse8 


time reserving the title tothem. If Armstrong was in debt, 

and Russell wished to relieve him, it is more probable, if the } 
debt was small, that Russell intended by the words “dothe | — t 
best with the slaves,” that they should be hired and the pro- t 
ceeds used ; if it was large, the best for Russell’s interest i 
was to have them mortgaged and raise money ; thereby t 
giving both an opportunity of redeeming them. Without 
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circumstances, we consider the power too indefinite {0 Wzstrsnw Diss. 
orize Armstrong to sell the slaves mentioned; and it October, 1840. 
rs he never did sell as agent. one 

‘There is another feature in this case which shows that ee eT AL 


BW. Armstrong had doubts about his authority, or con- 
“Gueted his business very loosely, as he never made any writ- 
“fen conveyance of the slave to Robert Armstrong, until after 
this suit was brought and all the parties knew it. ‘That 
} Nichols knew of the suit, is clear from his letter to the de- 
7 fendant and his counsel, and it is almost as certain, that F. 
} W. and Robert Armstrong knew it also; if they did, then 
they knew Russell had previously sold the slave to the plain- 
| 4iff, and the power was revoked. It is not pretended F. W. 
' ‘Armstrong ever purchased Lavinia from Russell, and in his 
| gale he does not sell as agent, but as owner. There is no 
| evidence that Russell or the plaintiff, who stands in his 


in this transaction, ever ratified the acts of Armstrong. 
- As there have been two verdicts in favor of the defendant, 
and questions may arise as to the hire of the slave and her 


| children, also between the defendant and his warrantor, in 


the event of a final recovery by the plaintiff, we think the 
justice of the case requires it should be remanded for a aS me 
new trial. shargy te ry, 
On the trial the plaintiff requested the judge to charge the ny cigs 
jury that “ a power to sell a slave must be express and spe- pe a seca and 
cial, and should not be inferred from circumstances,” which oe tag i 
he refused, but charged, if from the whole language of the oo pa is 
letter of Russell it should appear to have been “ fairly his so drole 
intention to authorize the sale, they ought to find for the de- fie"cther hand, 
fendant.” The judgein the course of hischarge, by subsequent ‘? “Pipe the jary io 
remarks, somewhat modified the force of the first part of it, hove eee 
and concludes by leaving it to the jury, “ to consider the we ape = 
sense in which it was meant to be used, taken with the con- pri hg 
text.” We think the plaintiff’s counsel requested the judge, might “consider 
too specifically and strongly, and we further think, the charge oS ee ee. 
is too general and loose. We think he should have charged ood, hen walk 
that the jury was to consider the whole letter, and if from it the context,” is 


t 
and concurrent circumstances in evidence, the intention: of ee 
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Wasrzax Dist, Russell to sell the slaves was distinctly and clearly 
October,1840. then they should find for the defendant; but the j 
. B.n. noavco. should not be equivocal or doubtful. That the law 
wnisius. 00 particular words or form in which the power sh 
made; the word to sell is not indispensably necessary, : 
It ee 
penesb ;. that there should be something expressed which + say 
_s, that the lent or has the same meaning. 


used in apower We have examined the evidence carefully in con 


Gare oti, with the plea of prescription of five years, and think itg 


staves he mee hot support it. The defendant has a transferable title, 
thing expressed, the 10th March, 1829. Franklin, his vendor, produces. 
hich i gee title at all, nor had Robert Armstrong any written sale yg 
a . afier the institution of this suit, on the Ist April, 

a possession of There is not a possession of five years, with a title lenal an 














ite 





or 3B eve 
title legal and Sufficient to transfer the propert 
suicict < ote 7 
ler the pro- . ; : ee 
ina slave, It is, therefore, ordered and adjudged, that the judgment of 


cannot invoke the District Court be annulled, and reversed; the verdict of 

prescription. the jury be set aside, and this cause remanded for anew f © 
trial, according to law ; and that the district judge be i instruc. an 
ted to charge the jury as is herein stated ; and further, that | 
the appellee pay the costs of this appeal. 


RED RIVER RAIL-ROAD CO. US. WILLIAMS. j 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
RAPIDES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING. | 

Mi 

A party cannot amend his pleadings and add a nominal sum to increase the 

demand above $300, so as to give appellate jurisdiction to this court, 

Such a course will be viewed as an attempt to evade the constitutional 

provision on this subject, and the case dismissed for want of jurisdiction, 


This court will not suffer imaginary claims to be tacked to real ones, for 
the purpose of giving jurisdiction, in violation of the constitution. 


QaseeaqanhoeasoS st. 
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isan action for two instalments, of five per cent. Wrereas Dist. 
yon the defendant’s subscription to the capital stock of October, 1840. 
he Red River Railroad Company, of three thousand dollars. », », x, noap co. 
The amount of subscription demanded-is three hundred dol- Sis. 
fw After the suit was at issue, the plaintiffs amended their 
petition, added two dollars to the demand, and claimed the 
 gmof three hundred and two dollars, upon the ground set 
| fonh in the original petition. 
The defendant denied generally : 
_ fhe subscription was made under the provisions of the $d 
andl jection of the act of incorporation, approved 2d April, 1835. 

ut 6 F 6On the trial, the defendant set up various objections to the 










™ fight of the company to call on him, according to the pro- 
and | qeions of the law of incorporation itself, not necessary to 
on =D notice. 
' | = There was judgment against the defendant for the sum of 


pe thréé hundred dollars, and he appealed. 


new Ff © Brent, for the plaintiff, urged the affirmance of the jadg- 
ha  inent. 
that |. 


Gen. Thomas, for the defendant, argued the case on the 
merits. The counsel for neither of the parties, noticed the 
quéstion of want of jurisdiction of the appeal. 


Morphy, J., delivered the opinion of the court. 


The petition sets forth, that defendant is justly indebted to 
plaintiffs in the sum of three hundred dollars; he having 
become a subscriber to the capital stock of the Red River 
Rail-road Company for three thousand dollars, according to 
their charter. That by thus subscribing, he bound himself 

 topay to them the amount of his subscription, in such instal- 
ments and at such times, as he might be legally required to 
do; that two instalments, of five per cent. each, upon the 
capital stock of the company have been called in, and are 
now due and exigible, amounting together to three hundred 
dollars,for which judgment is prayed. The defendant pleaded 


TERRE. .¢ 
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Waersan Dist. the general issue. The plaintiffs afterwards filed an ¢ 
“ee mal petition, claiming two dollars more, upon the grows 
race ~via forth in the original petition, and praying judgment accom. 
wruaaxs. ingly. To this petition, the defendant again put ina plea bi 
the general issue. There was judgment for plaintiffs, in the 
sum of three hundred dollars, and the defendant appeal 
It is clear, that the matter really in dispute here, doeg 
reach the amount which, under the constitution, gives jurig. 
diction to this tribunal in civil suits. The defendant is sued 
for two instalments of his subscription, which, at the rate of 
A party, cae five per cent. each on its total amount, cannot exceed thitee 


not amend his 


ey and hundred dollars. The amended petition, in support of} 
a nominal 
sum to increase additional claim of two dollars, refers to the grounds set foi 


oe ethan in the first petition, which, far from supporting it, shows con 


— > open clusively that itis not and cannot be due. On the trial, a9 
late Jorisdietion evidence was offered to prove that this additional sum was 
Such a course, due, either on the grounds assumed, or on any other. Unde 


ma an such circumstances, we cannot but view the course pu 
sees podiant in this case, as an attempt to evade and set at nought’ ; 
sion on thissub- provision of the constitution which declares that our “ae 
ject, and the ease Jate jurisdiction shall extend only to cases where the E 
want of jurisdie- in dispute shall exceed three hundred dollars. Art. 4, See.! : 
a 


si of the Constitution. | 
; It is true that we have held that our jurisdiction is to 
determined by the amount of the demand, and not by that 
This court will the judgment below ; but this must be understood of set 
not suffer imagi- and bona fide demands, in support of which some ground: 


mary claims to 
be tacked to real evidence is attempted to be shown. We readily avail 
- Ones, for the pur- 
of giving Selves of this opportunity, which has appeared to us a roost 
Jerisdiction, i” fit one, for the purpose of declaring that we are byno means 
constitution. — diposed to suffer fictitious and imaginary claims to be 
on a real one, for the sole purpose of bringing up suits before 
this court in violation of the constitution, and in ea | 


of the respect due to the courts of justice. 


2 
nF 


It is, therefore, ordered, that this appeal be dismissed with 
costs. ni 
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PHELPS v8. WILSON. ' Wererzew Dist. 






October, 1840. 
FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF =———————. 






PHELPS 
ve. 
WILSON,’ 





RAPIDES, JUDGE KING OF THE FIFTH PRESIDING. 












containing a certain number of acres, is not a sale per aversionem, but 
ot p limited body ; and ifthere is a deficiency in the measure, or it comes 
8 Juris. / @hort of the quantity sold, it must give way to the diminution of price 
| proportionate to the quantity it is short, if it exceeds one-twentieth part, 







this is an action by the purchaser against the vendor, to 
cover the sum of five hundred dollars, as the proportionate 
pinution of the price, to the proportion of diminution in 
Sinit of atract of land, sold by the defendant to the 
oliff. 
_ The plaintiff alleges that, in January 1839, he purchased 
Airact or fractional section of land, as containing eighty 
“nine-and a half acres, at the rate of twenty-five dollars per 
‘acre, for the sum of two thousand two hundred and thirty- 
seven dollars and fifty cents. That since the sale, he has 
ascertained that the quantity of land is less, by twenty acres, 
je, 2, than the quantity he purchased. The land is described as 
© & fractional section number 26, of township number $ north, . 
’ in range 1 east; situated on the south side of the river in 





























the said Parish of Rapides. Hedemands five hundred dol- 

lars as the price of the twenty acres deficiency, which the 

dor | defendant refuses ; and for which he prays judgment. 

our | The defendant pleaded a general denial. 

most |. Lhe land in controversy was surveyed by order of court. 
» | According to the plat and certificate returned, the quantity in 
)} this fractional section contains only sixty-four 15-100 acres; 

fore | less than the quantity sold, by twenty-five 35-100 acres. 

tion | There was judgment for the plaintiff, allowing him five 
“} hundred dOllars, the sum claimed, for the diminution. The 

© © defendant appealed. 


ith | Hyams and Dunbar, for the plaintiff, insisted that selling a 
© & tract of land as so much, and being such a section, is a mere 
24 VOL. XVI. 
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Weasrzny Dist. designation of the situation of the property, and is not a de. , 
October, 1840. signation of the objects by adjoining tenements, and sold fi 


WILSON. 


boundary to boundary, so as to make it a sale per on: 
sionem. Louisiana Code, 822, 850. na 


2. This not being a sale per aversionem, and in all other 
cases where there exists a deficiency of more than one-twep. 
tieth part, the purchaser can claim a diminution in price for 
the deficiency in measure. Idem., 2470, 2467. 5 Louisiang 
Reports, 74 and 358. ihe 

Brower, for the defendant, insisted that upon reference to 
the register and receiver’s certificate, that the government 
conveys eighty-nine and a half acres to the purchaser, which 
was sold for an entire price, with certain defined limits and 
boundaries, and comes within the definition of a sale per 
aversionem. 


2. Thesale to the plaintiff is, therefore, a sale per aver. 
sionem, with certain known limits, for a fixed price, and the 
defendant is not bound to contribute for any deficiency in 
quantity. 4 Louisiana Reports, 536. 3 Idem., 91. 


Simon, J., delivered the opinion of the court. 


The object of this action is to recover the sum of five bun. 
dred dollars, which the plaintiff estimates to be the value of 
the deficiency, by him found, in the measurement of a tract 
of land which he purchased of the defendant. 


It appears from the evidence, that the tract sold is describe 


ed inthe act of sale, to be “a parcel of land situate, lying 
and being in the parish of Rapides, on the south side of Red 
River, being section number 26, township 3 north, range 1 
east, containing eighty-nine 50-100 acres, agreeably to the 
register’s certificate, number 2036, together with all the im- 
provements and appurtenances thereunto belonging.” A 
survey of the land was made by order of the District Court, § 
and instead of the quantity mentioned in the deed, only 
sixty-four 15-100 acres were found to exist within the limits 
of the fractional section. 
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e under the article 2470 of the Louisiana Code; and the 


"defendant insists that it is a sale per aversionem, under which 
fe is not bound to account for any deficiency in the land sold. 
“Phe District Court gave judgment in favor of the plaintiff and 


the defendant appealed. 

» From the description of the tract in the deed of sale, fol- 
fowed by ils measure, it appears clear to us, that the defend- 
ant sold to the plaintiff a certain and limited body of land, 


and if so, a sale of this nature must give room to a diminution 
| of the price, if it be found that the real measure comes short 
F of the quantity expressed in the contract by one-twentieth 


part, Louisiana Code, article 2470. 5 Louisiana Reports, 358. 


| Here, the certain and limited body sold is a section; the de- 


gription or designation of the object is, section 26, township 
§, &c. &c., and the extent ur measure expressed is eighty- 
nine 50-100 acres. In order to be considered asa sale per 


gversionem, itis necessary that the object should be designated 


byadjoining tenements, and sold from boundary to boundary ; 
Idem., article 2471, which circumstance does not exist in the 
sale inquestion. A section of land has certain limits, which 
are mathematically established and generally known; from’ 
this, it becomes a certain and limited body, and if any defi- 
ciency be found in its measurement, (his must necessarily 
result from mistakes made by the surveyor in calculating 
the superficial quantity of acres of land; and it would be 
unjust to make the purchaser lose, or to permit him to benefit 
from such mistakes or miscalculations, when the difference, 
in more or less quantily,is more than one-twentieth part. 


‘On the contrary, in a sale per aversionem, the purchaser agrees 


to take the extent of the land to be found between designa- 
{ed adjoining tenements, and from one boundary to the other, 
and, in our opinion, the sale from the defendant to plaintiff 
¢annot be understood as being within this last description of 
contracts. In the same manner as the defendant would 
have been entitled to a supplement of price for the overplus 
of the measure, had there been any; so the plaintiff, in our 
opinion, ought to have the benefit-of a diminution of said 
price, to the extent of the deficiency. 






October, 1840. 


The sale of a 
body of land, as 
@ section, or a 
fractional sec- 
ion, described 
as containing & 
certain num 
of acres, is not 
asale per aver- 
tionem, but of a 
limited body; 
and if there isa 
deficiency in the 
measure, or it 
comes short of 
the quantity sold 
it mast give way 
to the diminution 
of price propor- 
tionate to the 
quantity it is 
short, if itlex- 
ceeds one twen- 


tieth part. 




























































Wisrzex Dist. We have been referred, by defendant’s counsel, to eosin 
October, 1840. decisions of thiscourt, as analogous to the present case ; but 
ween & co, 00 & careful examination of all said decisions, we cannot gq : 
ere. . em that any of them may be considered as applicable to the point _ 

in controversy. In the case reported, 2 Idem., 498, it waga 


S& 





sale of a plantation, bounded on both sides by adjoining de. te 
scribed tenements. In 3 Idem., 90, the tract sold was bound.  - an 
ed, above and below, by lands of other persons. In 4 J tif 
534, the land purchased was stated in the sale to be adjoining (00 
lands of P. L. on one side, and those of W. on the other, ow 
In 5 Idem., 239, it was a tract of ten arpents front, bythe } | 
-depth of seven, with certain fixed boundaries established by J (1 
tracts of other persons. In 7 Idem., 455, the property sold gure 
had known definite boundaries which the court considered Th 
sufficient to control the enumeration of quantity ; andinl4 | 9ga 
Idem., 497, several lots were sold with reference toa plan, tot 
and boundaries of the streets by which they were surround. the 
ed, and such reference was also deemed sufficient to control kill 
the measurment of the lot. dre 
With this view of the question, we think the district judge the 
did not err in giving judgment in favor of the plaintiff. . 
It is, therefore, ordered, adjudged and decreed, that the " 
judgment of the District Court be affirmed, with costs. oth 
Of 

ee ing 

wa 

mi 

WELCH & CO., 08. THORN ET AL. tt 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
RAPIDES, THE JUDGE OF THE FIFTH PRESIDING. 


TI 

in 

The effect of bonds and the rights of the parties to them, which are required be 

by law to be given in judicial proceedings, are to be tested by the law da 

directing them to be taken. pri 
In legal proceedings the penalty of the bond is fixed by the law, or the 

court, and the law points out the object for which it is given, 
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i ed, and judgment given for the damages which the party has 
-yreally sustained. ; 
So, where a penal bond was given by a defendant, on removing a suit from 


was a 
@de. F  thestate court, to the United States District Court, that he was to appear 
ound. and put in special bail, and he failed to put in bail, upon which the plain- 


rs tif dismissed his suit and brought his action on the bond: Held, that he 
jeould not recover, because he had not proceeded to judgment in his suit, 


ther, ‘and did not show that he had sustained any damages. 

ythe J 

dd by | | Thisis an action on a penal bond against the principal and 
‘sold  gureties therein, given according to law, on the defendant 
lered | Thorn’s removing a suit, instituted by the present plaintiffs 
in 14 } against him in the District Court of the parish of Rapides, 
olan, tothe United States District Court, holden at Opelousas, on 
und. the ground that he was a citizen of Texas. 


_ The penalty of the bond is twelve thousand and five hun- 

| dred dollars, conditioned that if the said “* Thorn shall file in 
the United States Court at Opelousas, copies of the pro- 

| ceedings in the above case of Michael Welch & Co., against 


court, and there enter special bail, the above obligation to be void ; 
| otherwise to remain in force.” 

At the next term of the United States Court, holden at 
| Opelousas, in March, 1838, the defendant Thorn, not hav- 
F ing entered bail, as by law and the condition of his bond he 
} was required to do, the plaintiff’s counsel had the suit dis- 
| missed after issue joined by the defendant, at the costs of the 
latter, who made no objection. 

The plaintiffs then commenced their action on the bond. 


t The defendants pleaded that the suit was premature. That 
in law the original suit is still pending, and that they cannot 

red be liable until the plaintiffs demand has been liquidated in 

law | damages; and that they have not been put in mord. They 
pray for judgment in their behalf. 

the The original suit against the defendant Thorn, is for 


damages for the non-performance of a contract. The plain- 


state there being no distinction in the proceedings between the law Wesrzr».Disty 
equity jurisdiction of our courts, the penalty of a judicial bond is October, 1840; 


————————_——_= 
wetce & co, 


him, on or before the first day of the next session of said. 
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contract. 


appealed. att 
Na 

Dunbar and Elqgee, for the plaintiffs, contended that there 
should have been a recovery for the amonnt of the bond 
sued on; that it was a conditional obligation, and not ay 


obligation with a penal clause. That the nature, validity | 4 


and interpretation of contracts, are to be governed by the 
laws of the country where the contracts are made. United 


States vs. Donally, 8 Pelers, 361. That by this test the { 
bond sued on was clearly conditional ; Louisiana Code, arti. 4 


cle 2117-18. To make it an obligation with a penal clause, 


there should now exist two principal obligations, either of | ; 
which might be enforced by the plaintiffs. But that it could 7 


not be pretended, in the present instance, that this could be 


done. 3 Toullier, No. 799 to 808, inclusive. Des obliga. 


tions aux clause pénales, section 6. 


2. That this bond was not similar in its conditions tothe — 


ordinary bail bond, under our Code of Practice. See Code of 
Practice, articles 219, 230 to 237, inclusive, and Gordon’s Di- 
gest, section 528. 

3. The act of congress required surety to be given for the 
removal of a cause from a state court to the United States 
Court, and that sureties to be responsible for the filing of pro- 
cess and entering of special bail in the United States Court, atits 
next term. But no security had been given to answer such 
judgment as might be rendered in this cause. The bail bond 
given in the state court, is declared void by the act of con- 


gress; there was then no good reason why the plaintifis: 


should have been compelled to proceed in the United States 
Court to judgment; under such circumstances where there 
had been a non-compliance on the part of the defendant and 


his sureties, with the condition of their bond, it was useless. 


4. That admitting this bond to be an obligation witha 
penal clause, yet there should be a judgment for plaintiffs 


at , 
There was judgment for defendants, and the plaintifig 
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force had been shown. See Louisiana Code, article 2116. 


| But itis contended that these have been part performed, and 


that the penalty should be modified by the judge, and further 


| that the defendants should have been put in mora. To all 
| which it is answered, that it cannot be necessary to put a per- 


gon endemeure, who has bound himself to do any thing in 


| court by a judicial bond, and that the judge should not modi- 
. fy the penalty, unless cause be shown that it was a faculty 
that the judge possessed, but that it was not a matter of strict 
' tight, and there was no reason why it should be done in the 


present instance. 3 Toullier, No. 839. 


Gen. Thomas, Hyams and Brent, for the defendants. 
The bond sued upon, was taken under the act of congress 


| of 1789, and must be construed with reference to the pro- 


visions of that act. 2 Louisiana Reports, 398. 
2. The act of 1789, required that the party applying to 
remove his case from the state to the Federal court, should 


give bond that he would file in the Federal court copies of 


the process against him, and enter special bail, if originally 


; requisite therein. It then provides that in case copies of the 


process are filed, the state court shall be deprived of all further 


| : jurisdiction in the case. This last was done by the defend- 


ant, and the court of the United States had, therefore, full 
authority to proceed to trial and judgment. The putting in 
special bail is not made necessary by the act of congress, in 
order to authorize the Federal court totry the cause. The 
filing of the copies of the process alone is required, and the 
judgment taken by the plaintiff against the defendant for his 
costs, put a legal termination to his suit. 

3. The defendants bound themselves, in the penal sum of 
twelve thousand and five hundred dollars, that Frost Thorn 
would put in special bail in the Federal court. If the plain- 
tiffs have sustained damage, by a non-compliance with this 
obligation, upon having those damages expressed, the de- 
fendants will be responsible upon the bond. That this was 
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for the whole amount ; as there was no lawful excuse for its Wzstenx Dist. 
non-performance, such as if inevitable accident or inevitable October, 1840. 
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October, 1840. 


WELCH & co. 


v8. 
THORN ET AL, 


Wesrzxx Distr. intended as a penalty, and not in the nature of liqui 
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damages, is manifest from its large amount, exceedi 
twenty-five per cent. the amount stated to be due, as well gg 
by the other facts of the case. 7 Wheaton, 13. $3 Johan, 
298. 5 Martin, 561. i 
4. The liability of the defendants, in any event, could not 
exceed the liability of special bail or bail to the action. ’ 
bound themselves to put in special bail, and not having dong 
so, the damages incurred are precisely the amount of the | 
loss suffered by plaintiff. What loss have plaintiffs sustained? 
The special bail would have been responsible for the amount 
of the judgment obtained against defendants, and for ; 
more. That judgment was merely for costs, and the liabilityof 
defendants can in no event extend beyond these. 2 Johnson, 
340. af 
The plaintiff cannot recover in this suit, and the judgment 
of the lower court should be affirmed. T 
Because the plaintiff in no court recovered any judgrasl y 
against the principal on the bond, which is a condition pres 
cedent to any recovery against lim, or his sureties therein, | 
2. That all the conditions of the bond have been complied 
with, (entering copies of process and filing answers) so far ag 
to give the United States Court jurisdiction of the case, and 
wherein the plaintiff could have gone on to judgment. That 
the failure to enter special bail (that is the same kind of bail 
as was taken in the original cause of action, under article 219. 
of the Code Practice, recognized by the laws of the United 
States, 1824,) could only create a liability, co-extensive with 
but not greater than the liability of special bail, or the bail 
under article 219. Contracts and obligations must be cons 7 
strued according to the intentions of the parties contracting, 7 
and the extent and limitations of the responsibility created 
thereby, are to be sought not by mere examination of the 
terms of the instrument, but by the principles of law, appli- 
cable thereto, and the decisions of the courts thereon. Cipil 
Code, 2032. Code of Practice, 219. 3 Louisiana Reports, 509 ; 
8 Louisiana Reports, 123. 9 Louisiana Reports, 452. 6 a 
Wheaton, 475. Appearance bail may defend suit, if special 
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pail be not entered, and is liable to same judgment that wesreny Dien: 
defendant would be liable to; also, 1928, No. 5; 1945, 1944, October, 1840, 


oo 


1943, 1942, 1954. 
+The object and design of the law is clear and indubitable: 
The 12th section of judiciary act, in accordance with the con- 


| stitution of the United States, while it secures to foreigners 
| the right to a trial in the courts of the United States, requires 
- that the plaintiff should be put in no worse situation thereby, 


and where special bail or attachment takes place in the 
figinal court, it requires that on removal the same security 


} should be had; to wit, a bond to enter the copies of proof so 
| agto give the court jurisdiction, and also to enter special bail ; 
- and in allachment, that the goods remain attached to answer 

F’ the judgment of the United States court, in the same manner as 

| in the state court. 


Special bail has a technical meaning, and is peculiar to the 
English and common law practice, and is there distinguished 
from common bail, and from appearance bail ; but in Louisiana, 
we know of no other bail than that pointed out by our statute, 
Code of Practice, article 219, 235, and this mode of procedure 
is the law of the United States courts in Louisiana, under 
theact of congressof 1824. Suppose the plaintiff had original- 
ly commenced hisaction in the District Court of the United 
States at Opelousas, the only bond that could have been taken 
would have been under the article 219, of the Code of Practice. 
And sffppose the marshal of the court had neglected to take 
bond, or had taken a bond with mere nominal security, could 
he recover on the bond or for the neglect to take one, prior 
to judgment against his principal debtor? The proposition 
itself is absurd. There would possibly have been some 
ground of action, if the conduct of the principal debtor had 
been such as to deprive the United States court of all juris- 
diction, but the judiciary act does not require that special bail 
should be given to give it jurisdiction ; on the contrary, after 
expressly reciting that the party shall be entitled to the 
removal of the cause to the next district court, “on his fur- 
nishing sufficient security for his entering in such court, on 
the first day of its session, copies of said process against him, 
25 VOL. XVI. 
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Wasreax Dist. and also, for his there appearing and entering special bail jn 


October, 1840. 


Wwsicn & Co. 
vs. 
THORN ET AL. 


cause, if special bail was originally requisite therein, it 
then be the duty of the state court to accept the surety,, 


proceed no further in the cause; and any bail that may have been ¢ 


originally taken shall be discharged, and the said copies 
entered as aforesaid, in such court of the United States, 4 
cause shall there proceed in the same manner as if it. 


been brought there by original process.” And in case offate 


tachment, &c., it is made a condition of removal, and 

the state court shall proceed no further, and that the original 
bill shall be discharged, that the party shall give sufficient 
surety to enter the process in the court, and to give special bail, 


but once that is done, that is such security given, it merely 


requires the copies of the process to be entered to give the 
United States court jurisdiction, to proceed with the cause as if 
there originally instituted. And suppose it had been there 


originally instituted, would not a judgment against principal, 


be a condition precedent to a judgment against any party ig 
the bond ; where the contract has been made in Louisiana, 
the lex loci governs, whether sought in her own courts of 
those of the United States. Proceedings, therefore, on bail or 
arising from contracts of that nature, will conform to the ks: 
and the practice of the state courts. 

Here we pause to ask what would be thought of they x 
periment, where in a state court the sheriff permitted 4 
escape of a party under arrest in a civil suit, or negl 
even to arrest him, that the plaintiff should dismiss his suit 
upon judgment, and go on the sheriff for damages, for escape, 
in the amount of the bail bond that he (the sheriff) neglected 
to take; although his remedy would be clear against the 


sheriff, on judgment against the debtor and returns nulla bona, 7 
The liability of the parties then to this bond, is nothing 7 

‘more or less than the liability of parties to the bail bond, a 7 

known to our laws, and that liability is to surrender the bodyof 


defendant, in the action on judgment and execution, or pay 


such judgment. Has the plaintiff such a case? He has 7 


not, and we contend and will show, should occasion hereafier 
require it, that by the voluntary dismissal of his action, he 


> ee 2 


eae 


ae 
bas 


e 


sameness SPe2eegeae’ 


=~ «a i 2. ee ee ae 










, the 


afier 





‘OF THE STATE OF LOUISIANA. 


sued on. Civil Code, 2035. 6 Wheaton, 475, 5 Ib., 


“Gondensed, 142. Appearance bail on default of principal to 


enter special bail, may defer suit and is liable to same judg- 
ment. 7 Wheaton, 13. Liquidated damages to be shown 


@early by the plaintiff, to be the intention of the contracting 


parties. Taylor vs. Sandford. 

Phe judiciary act of Congress, May 26, 1824. _Gordon’s 
Digest, Laws United States, pages 141-42. 

‘5g. If we were, for argument sake, to admit that the bond 
isin the nature of a penalty, yet the plaintiffs case is in no 
way helped. The conditions having been partially per- 
formed, the party can only recover according to the damage 
sustained by him; Civil Code, 2123. To same point, 


: 6 Louisiana Reports, 715, M‘Gloin vs. Henderson. The court 


will apportion damages to injury; 5 Martin, 563-64, M‘Nair 
ys. Thompson, liquidated damages. Court will relieve from 
anreasonable penalties; 8 Martin, 311, Brant vs. Louisiana 
State Bank. 2 Starkie on Evidence, note s, page 621. Civil 
Code, 1958, No. 5; 1928, 1945. 9 Louisiana Reports, 
451-52. 2 Louisiana Reports, 397, Boswell vs. Lainhart. 
Code Napoleon, No. 1227, sustains the above ground: See 
note e, Paillet. 

The nullity of the principal obligation carries that of the 
penalty with it. Louisiana Code, 2122. A condition prece- 
dent in all penalties is putting the party in default. 6 Mar- 
lin, N. S., Erwin vs. Fenwick ; Ibid, Llorente vs. Gaitrie. 


_ Martin, J., delivered the opinion of the court, 

. The plaintiffs instituted their suit for damages in one of 
the district courts of the state, and held the defendant to bail. 
The latter being a citizen of another state or alien, procured 


| .the removal of the suit to the Federal court, on giving the 


usual bond. He brought and filed the transcript in the latter 
court, but failed to give special bail, as required by the condi- 
tion of his bond, and the plaintiffs on their own motion, ob- 
tained a judgment dismissing the suit, at the costs of the 
defendant. 
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A bas lost now and forever, all claim upon the defendants, on the Weersus Dist. 
October, 1840. 
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Westerns Dist 
October, 18:0 
——————O 
wetcu & co. 
vs. 
THORN ET AL. 


The effect of 


bonds and the 
rights of the par- 
ties to them, 
which are re- 
quired by law to 
be given in judi- 
cial —_— proceed- 
ings, are to be 
tested by the law 
directing them 
to be taken. 

In legal pro- 
ceedings the 
—_ of the 

ond is fixed by 
the law, or the 
court, and. the 
law points out 
the object for 
which it is given. 

In this state, 
there being no 
distinction in the 
proceedings he- 
tween the law 
and equity juris- 
diction of our 
courts, the pe- 
nalty of a judi- 
cial bond is dis- 
regarded, an 
judgment given 
for the dam- 
ages which 
the party has 
really sustained. 

So. where a 
penal bond was 
— by a de- 
endant, on re- 
moving a sui 
from the state 
court, to the 
United States 
District Court, 
that he = to 
appear and fut 
ag cial bail, 
and he failed to 
putin bail, upon 
which the plain- 
tiff dismissed his 
suit, and brought 
his action on the 
bond : Held, 
that he could not 
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The present suit is brought on this bond > and the brengk 
of the condition assigned, is the failure to give special t ee 
the Federal court. The bond is for the penalty of twelyg 
thousand and five hundred dollars ; and the condition gx, 
pressed therein, is that the defendant shall file copies of “ 
proceedings in the suit in the state court, before the first day 
of the next session of the Federal court, holden at Opelousas — 
“and there enter special bail.” We have lately had occasion _ 
to say, that in bonds which are required by law, in jud 
cial proceedings, the rights of the parties ought to be tested 
by the laws which require those bonds. In conventional 
obligations, the penalty may be well considered as the | 
measure of the damages which the party failing to comply : 
with his part of the contract was bound to pay. In legal 
proceedings, the penalty of the bond is fixed by the law, op 
by the court or judge, and never by the agreement of the 
parties. In the other states of the Union, where the com. 


mon law prevails, when courts of law give judgment for the 
penalty of a bond, the defendant may resort to a court of 
equity, if the plaintiff attempts to enforce his execution for 


more than_the amount of the damages which he is equitably — 
entitled to. In this state, there being no distinction in the 
proceedings between the law and equity jurisdiction of our 
courts, the penalty of a bond like this is disregarded, and 
judgment is given for the damages which the party has 
really sustained. 

The damages which the present plaintiffs may have, in 
our opinion, sustained, are those which result from the 
breach of the condition assigned ; to wit, the failure to enter 
special bail in the Federal court. The defendant appeared 
there, by counsel, who filed an answer for him; and the 
plaintiff might have proceeded to trial and judgment, if they 
had not thought fit to be satisfied with a- judgment of die § 
missal at the defendant’s cost. Had they proceeded to final 
judgment on the merits, and one rendered in their favor, the § 
amount of the damages which they might recover on the 
bond could not exceed the sum for which they had judgment, 


with interest and costs: and if the judgment was for the 
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- defend, the plaintiffs could have no claim on the bond ; Wesrzax Dist. 
: for the breach of its condition did not cause them any October, 1840. 
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ge. : ; TOMPKINS ET UX 
The plaintifis cannot say that the judgment which was v8. 


: BENJAMIN, TU- 
iven'ig not such a one as they were entitled to, for they ron, &e, 


oked it, and made no attempt to obtain any other. That ne hed basgien 


. F : i j ceeded to 
Ousas, ent put an end to the suit and gives them nothing but eet to a 


casion | their costs. They have not shown to us what those costs and did not 






















) judi. # sre; and we cannot notice them. Their bond, however, is ~— ~~ 
lested will in force to cover the costs. any damages. 
tional The District Court did not, in our opinion, err in giving 
8 the | judgment for the defendants. 
mply ( j 
legal _It is, therefore, ordered, adjudged and decreed, that the 
LW, OF judgment of the District Court be affirmed, with costs. 
f the 
com. 
yr the rs 
Irt of 
n for 
tably TOMPKINS ET UX 08. BENJAMIN, TUTOR, &C. 
1 the 
f our APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF CARROLL. 


and | In courts of general or ordinary jurisdiction, the party intending to appeal 
has must have the testimony taken down in writing by the clerk, so that the 
: record contains all the lestimony adduced on the trial, or the appeal will 
em be dismissed. 
the ; In the Court of Probates, the judge is required by the 1042 article of the 


tL Code of Practice, to take down the testimony of the witnesses in writing, 
ared and annex it to the record, together with a list of the documents produced 
the by the parties, that they may be read on the appeal. ° 
het 7 So, where the judge of probates failed or neglected to take down the testi- 
bes mony of witnesses on the trial, and the record came up without it, the cause 
inal : was remanded for a new trial. 

the § 

the This is an action instituted by the plaintiff’s wife, Eliza- 
ent, beth E. Graham, with his consent and assistance, against her 


the tutor to compel him to account and surrender up and de- 
liver over her effects and property. 





Western Dist, 
October, 1840. 


ve. 
BENJAMIN, TU- 


tor, &c 
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The plaintiffs allege that the defendant has in his pag 
sion a tract of land and twenty-one slaves, with moneyg 
vomexixs rr ux effects which he has received, belonging to her, andiw 


together with the rent of the land, hire and services of , 
slaves, &c., amount to a very large sum, to wit, tw 
eiglit thousand dollars; for which she prays judgment 
lutely against her tutor, in case he fails to render a just 


true account of his tutorship, and pay over all that ee 


belongs to or is due her. 


This suit was filed the 18th July, 1838, and the defend 
ordered to account within eleven days. Service of this onder 


was made on the 24th July. The case was finally fixed for 


trial the 27th March, 1839, on which day, the defendants : 


regular counsel being absent, he procured an attorney who pat 
in an answer of a general denial. 

The defendant presented his affidavit and moved for'a 
continuance, on the ground that Charles M. Emmerson, hig 
only counsel was absent on business of the state, and had 


all the accounts and vouchers relating to his tutorship of thé : 
wife of the plaintiff, and that he could not go safely to trial 


without these papers. al 


The judge of probates disregarded the affidavit, and renders 


ed judgment for the plaintiff’s demand, as set forth in the 
petition, without any evidence on the part of the defendant, 

He then moved for a new trial, on the grounds that he 
was ruled into trial instanter, without any day having been 
previously fixed for trial ; and without reasonable time givem 
him to procure his papers and vouchers, necessary to’ hie 


defence, &c. af | 
The motion for a new trial was overruled, and the defends — 


ant appealed. in 
The judge of probates certifies at the foot of the record 


that it contains a copy of all the documents on file, and of all | 


the proceedings had, “except the testimony adduced by the 


parties, which the counsel did not require to be taken i ‘ 


in writing.” 


/M‘Guire, for the appellant, insisted that the law eau 
all the evidence to be taken down in writing by the judge, 
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SEE that in this case we can do neither. The judge of pro- 
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a tried in the Court of Probates. Code of Prac- Wxersux Dist. 
article 1042. October, 1840. 
ial The probate judge improperly refused a continuance zoxpxineerux 
son the defendant’s affidavit, that his counsel was absent uunsel sai 


oa shis papers and vouchers. 2 Louisiana Reports, 297. Ton, &e. 
_§ Justice requires that this case be remanded for a new 


- ffial according to law, asthe appellant has been deprived, by 


theact of the probate judge, of the necessary means and evi- 
dence to try this appeal on the merits. 

18 

Belby, contra, urged the affirmance of the judgment ; and 
atall events that the case be not remanded, but finally de- 
termined. If the case cannot be tried on the merits, the 
appeal should be dismissed. 


_ Morphy, J., delivered the opinion of the court. 


- This is an action instituted by a minor, emancipated by 
marriage, and assisted by her husband, to obtain from the 
defendant, who was her former tutor, an account of his ad- 
thinistration as such, and the delivery of certain property 
belonging to her. The defendant filed a general denial ; 

whereupon the court below, rendered a judgment in favor 
of plaintiff. After an unsuccessful attempt to obtain a new 


| trial the defendant appealed. 


. The record does not enable us to examine this case on its 


| merits, It contains no evidence, statement of facts or bill of 
' exceptions. We have been urged by the appellee’s counsel, 


either to affirm the judgment or dismiss this appeal. We 


In courts of 


bates certifies that the record contains a copy of all the docu- general or ordi- 
nary jurisdiction 


| ments on file, and a transcript of all the proceedings had in the party intend- 
the case, except the testimony adduced by the parties, which the 8 ,'°, appeals 


all counsel did not require to be taken down in writing. Had this ——- taken 
the ¥ appeal been brought up from one of the courts of ordinary ty tke “clerks, to 
wii 4 jurisdiction, the motion to dismiss must have prevailed ; but the = record 


provisions of the Code of Practice, in relation to the trial of pre ~~ 


cases in the Court of Probates, differ widely in one respect from trial orth ap- 


those regulating the proceedings of the other courts, In the peal will i 
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Wisreuy Dist, !atter, the request of one of the parties can alone aut 
October, 1840. the testimony to be taken in writing by the clerk, and it 
this has not been doné, the judge must make a statement 

TOMPKINS ET UX 

ve. facts, if required to do it at any time before the a 
mENen kc. gtanted. See Code of Practice, articles 601-2. In the 
sxe ger of probate, the law provides that “ the testimony of the - | 
judgcin required nesses shall be taken in writing and annexed to the record, | 
tie of the Code and a list shall be made of such documents as are produced | 
7 Presi, Ps by the parties and are not annexed to the record, that the 
testimony of the may be read on the appeal. See article 1042, of the & 
Shing, od on Code of Practice. The reason of this provision is obvious; 
ly om most of the suitors in our courts of_ probate are litigating 
er with a list of * en gquter droit.” They appear on behalf of heirs, minors, 


the documents 
produced by the absentees, &c.; persons under the peculiar protection of our 
eet wed laws, without some such provision, for the preservation in 
the appeal. writing of all proceedings affecting them, their rights might 
be jeopardized. Minors, for instance, are secured the right of 
appealing during one year after their becoming of age 
Were the testimony not reduced to writing, it would in most 
cases be difficult, if not impossible, for them to obtain a state. : 
ment of facts. Their right to our appeal would be perfectly 
nugatory. Under the above provision, this court has recent. 
ly held in the Eastern District, that the judges of the courts 
of probate cannot be called upon to make a statement of 
facts in the causes tried before them. It has been contended 
on the part of the appellee, that defendant’s counsel not 
having called upon the judge below to take down the testi- 
mony in writing, cannot complain before this court of his 
failure to do so. If under the provision above mentioned, it 
could have been the duty of either party to see the testi- 
ant ie the mony reduced to wriling, we should think it devolved on 
~ ted" the one seeking to obtain a judgment that would stand and 
~ ge ll the be supported by law. The defendant’s counsel might have — : 
nate = f been absent, or if present he might not have thought himaelf ’ 
tral, and the bound to require of the judge that which the law imperatively — 
aaah ome the required of him. We do not think that a party should suffer 
suanded for, from the judge’s neglect, to do an act necessary to the ; 


for a : . + le 
new trial. effectual exercise of his right of appealing to thie tribunal 
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no bill of exceptions is to be found in the record, Wasrsam Drer. 

gannot help noticing a singular feature presented by the October, 1840. 

: 4 > =a 

| Iproceedings before us, and which strengthens the conclusion gpsay's mers 
4 which we have come of remanding- this case for a new 
" ‘pal. On the very day, the defendant filed his answer he 
was ruled to trial, notwithstanding an affidavit, he laid before 
ihe court, showing that unless a reasonable time was allow- 
ga he would be deprived of his means of defence ; all his 
papers and vouchers being in the hands of his counsel, then 
absent from the parish. A trial under such circumstances 
gannot be considered as a fair investigation of the rights of 


the parties. 


. mw. 
GRAHAM’S ADM. 


It is, therefore, ordered, that the judgment of the Court of 
Probates, of the parish of Carroll, be annulled, avoided, and 
reversed; and it is further ordered, that this cause be re- 

} manded over, to be proceeded in according to law; the 
‘ plaintiffs and appellees paying the cost of this appeal. 


GRAHAM’S HEIRS vs. GRAHAM’S ADMINISTRATOR. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF CARROL‘. 


When the judge of probates fails or neglects to take down the testimony of 
the witnesses in writing, according to the provisions of the Code of Prac- 
tice, article 1042, it will, alone, be sufficient ground to remand the case fot 
a new trial. 


This is an action instituted in the Court of Probates, by the 
heirs of Elizabeth C. Graham, deceased, against William 
Benjamin, administrator of her estate, as is alleged, to com- 
pel a settlement of his administration, and that he be required 
to pay and deliver over to them all the funds and property of 
the estate of their deceased mother. 

26 VOL. XVI. 
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Weersex Distr. The plaintiffs allege, that it is more than five years sin 
October, 1840. the administrator had rendered any account, and that by 
—————— 
enaman’s uzrrs OWN showing, he has funds of the estate in his hands, 
he has received a large amount of money for which he hay 
rendered no account. They pray for judgment for such aq 
amount of money and effects as may be in his possession, and 3 
that he be removed from office. There was no answer filed 

































eiinia’s ADM. 





or defence made, as is stated, for want of notice of this suit | to 

Judgment by default was taken against the administ wi 
and made final, without any proofsor vouchers filed, forseven. | fro 
teen thousand one hundred and forty-eight dollars, and des the 
creeing his reroval from office. After an nneucceata Di 
to obtain a new trial, the defendant appealed. on 


Selby, for the plaintiffs, insisted on a final disposition of } a 


this case by the court, and that it should not be remanded. | ie 

The estate of Mrs. Graham had been a great while under § 

administration ; the parties were tired of litigation, and wish . 4 
se 


ed an end put to the matter. 
2. If the record was not complete, it was the fault of the 


appellant. He failed to have the evidence taken down and e 
put in the record. The appeal should be dismissed. 

¢ 

M‘Guire, for the defendant and appellant, assigned various P 

errors apparent on the face of the record, and urged a rever. 1 

sal of the judgment, and that the case be remanded for a new : , 


trial. 


—_—_— - 


Morphy, J., delivered the opinion of the court. 


This is an action brought by the heirs of Elizabeth C. Grae 
ham, to compel defendant, as administrator of her estate, to’ 
render his account. They allege, that their mother has beet 
dead for more than five years, and that no final settlementof 7 
her succession has yet been made ; that defendant filed his 4 
Jast account on the 16th December, 1836, at which time, by fF 
his own-showing, there was in his hands six thousand seven) 
hundred and seventy-nine dollars and fifty-four cents; that 
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‘since then he has received other moneys, which he withholds Wzsrsnx Dist: 
em -. to his own use. They pray that he may.be ber, 1840. 
ed to account and pay ten per cent. interest on the onauan’s maine 
Je amount of funds in his hands ; ; and, moreover, that he etn aDx. 
be removed from his office of administrator. Thedefen- 
int having failed to answer, a judgment was taken by default, 
| which was afterwards made final. It decreed the administrator 
i‘ to pay seventeen thousand one hundred and forty-eight dollars, 
: with interest from the 24th July, 1838, and removing him 
from office. Having vainly endeavored to obtain a new trial, 
d des | the defendant took this appeal. 
elo, In this court, the appellant has assigned as errors apparent 
» on the face of the record: 
| 1, That plaintiffs have not filed with their petition, 
on of _ any proofs in support of their demand, as required by articles 
nde@. | 1001 and 1002 of the Code of Practice. 






































nder ) .2 That the order of court, fixing the time within which 

ish- } the defendant was to render his account, has never been 
| served upon him, together with the petition and citation. 

‘the | 3 That three judicial days did not elapse between the 

dnd | rendition of the judgment, by default, and its confirmation. 


4, That the final judgment is erroneous, not being in ac- 

cordance with article 1011 of the Code of Practice, which 

» 1 provides, that in case of neglect or refusal of an adminis- 

| trator to account, the judge shall issue a mandate, directing 

him to comply with the provisions of the law, and if, within 

the time allowed to obey this mandate, he persists in refusing 

torender an account, without tendering a good reason for 

the delay, the judge shall order him to be arrested and im- 
prisoned, until he renders the account. 


. 3 





5. That the testimony taken in the cause was not reduced 
, to to'writing, in compliance with article 1042 of the Code of 
een. Practice; thus precluding an examination of the merits of 
tof | the case on the appeal. 
his | «© The last error assigned, which we have had occasion to 
by comment upon in our opinion this day delivered, would au- 
en thorize alone the remanding of this case for a new trial: See 
nat the case of Tompkins et ux vs. Benjamin Tutor, &c., ante 197. 








204 CASES IN THE SUPREME COURT 


WeerennDi st. It is, especially when judicial proceedings are conducte 
October, 1840. the absence of any contradictory party, that the forms 
vexxzn  "@QUirements of the law should be strictly pursued ; and the 
vs. party to be affected by them, can avail himself of any . 
WATKINS ET AL. . ct a “ee P 
‘When thejudge om injurious to his interest or rights. As to the other 


of probstes falls assigned, we have found it unnecessary to notice them, 


a= Ny cag the Satisfied that justice requires the case to be sent back. sue 











































testimony of the it to say, that the proceedings exhibited by this record joni 
writing, a sent such a series of irregularities as has seldom been laid bey (ofa 
se og the fore. this court. 9g pea 
article 1042, it Mee ly 
vin alone be It is, therefore, ordered, that the judgment of the court # ile 
sad ure below be annulled, avoided and reversed, and that thiscage } ~ the 
— * new be remanded to be proceeded i in according to law ; the plain. iv 
tiffs and appellees paying costs. ot BE le 
{ 
ee me 
sit q ac 

PENNER US. WATKINS ET AL. 8 
» | bb 

APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF t 
OUACHITA, THE JUDGE OF THE SIXTH DISTRICT PRESIDING, fe 
k 


Penalties are given in favor of persons unable to establish the extent of the i 
injury they may have sustained. on 
Damages are allowed exactly in proportion to the injury sustained bythe | 
party claiming them. 
Where an unauthorized opposition is set up against a ferry, regularly leased 
out at public auction, the person setting up the opposition ferry, is liable | 


in damages to the lessee of the regular ferry. 


This is an action to recover damages from the defendants, 
for interfering with the plaintiff ’s rights, in keeping a ferry 
across the Ouachita river, at the town of Monroe. ct 
The plaintiff alleges, that he has purchased, at public aug, J ¢ 
tion, in conformity with law and the regulations of the police 4 
jury, the exclusive right to keep a ferry at Monroe; but that P 


, 
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the Ist September, 1838, been keeping a public ferry 
thereby diminishing his business, after he had been at 


public, to his great damage one thousand two hundred 
rs, for which he prays judgment. 


‘The defendants excepted to the form of action, and to the 
“jurisdiction of the District Court; averring that, if any cause 


gfaction existed, it should be brought before a justicé of the 
, for the penalty in each crossing, in violation of law. 


~ .Inanswer, they denied that the plaintiff was legally enti- 
| fled to keep said ferry ; that there was no legal evidence of 
~the ordinance being passed or promulgated, giving the exclu- 
| give right to his ferry, or that it was legally advertised and 


let out. 


They further deny ever having crossed people over for 


money, but kept a boat only for their own use, and for the 
' accommodation of their customers and friends. They pray 
| that the suit be dismissed. 


_ Upon these pleadings and issues, the cause was tried before 


} the court and a jury. 


The defendants produced a subscription list, headed by a 


} fewcitizens, to raise a sum of money for the defendant to 
? keepa ferry for their use. 


Upon the evidence adduced by the parties, the jury returned 
a verdict of ten dollars in damages for the plaintiff, and from 
which the defendants appealed. 


M‘Guire, for the plaintiff, submitted the case to the court, 


Copley and Downes, for the defendants. 


Martin, J., delivered the opinion of the court. 

The defendants are appellants from a judgment by which 
the plaintiff recovered damages for the violation of his rights 
asa ferry-keeper. 

The defendants excepted to the jurisdiction, urging that 
the legislature has directed, in cases like the present, that the 





,expense in making preparations, &c., to accommodate warggitier Ale 
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. . , defendants in defiance of his rights, and against law, have pee 1840., 
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Wesreux Distr. remedy of the ferry-keeper, is by suit before a justice of ai 
October, 1840. peace, for the penalty of twelve dollars for each violation, 






PENNER This exception, in our opinion, was properly overruled. 
v8. j i i ose 
warkine grat, PChalties are given in favor of such persons as are unable to 





Penalties are @Stablish the extent of the injury which they have sustained: 
aa in gout They do not deprive a party of his resort to an ordinary action, 
to sotabbiak the in which damages are obtained exactly commensurate with 
ao : may the injury. 2 

aang On the merits, the defendants deny that the plaintiff waga 
allowed exactly legal ferry-keeper ; the ordinance of the police jury, directing 


he tepery mee the adjudication of the ferry, not having been legally promul. 

aut Liming gated, nor the auction, letting out the ferry, duly advertised, 

them. They further aver, that the boat which is alleged to have been 
used in opposition to the plaintiff, was employed in carrying 
over the defendants, and that if other persons usedit, no com. 
pensation was required or taken from them. 

It is not denied, that the ferry was adjudicated to the 
plaintiff, and he has produced the process verbal of the adja? 
dication. He is, therefore, de facto at least, the keeper of thé 
ferry, bound to attend properly to the duties in keeping it up, 
crossing over passengers in safety, and liable to the penaltieg 
of the law for his carelessness or neglect. “in 

Where an un- Late : 
authorized op- tis in evidence, that the defendants are tavern-keepety) 
position ise? and that persons who stop at their hotel, are carried across the 


against a ferry, < 2 
= pen essed river gratuitously. The profits which they make from such 
tion, the person customers, enable them to bear the expense of taking them 
iting up. th ‘ é . 
Seselilon ferry over the river, and the obligation which the customers are 


Sas tee ton. under, when no ferriage is charged, to put up at the defend. 
see of the regu: ant’s house, is as advantageous to the latter as the ferriagey: 
~— and perhaps more so, and consequently, equally injurious to 
the plaintiff. ua 

The damages given by the jury are inconsiderable, being’ 

only ten dollars. Aa 

bal 

It is, therefore, ordered, adjudged and decreed, that the’ | 

judgment of the District Court be affirmed, with costs. 
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of the MAURIN 08. CHAMBERS AND WILLIAMS. Westen Dist. 
on, ar October, 1840, 
EE 
ruled: FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF MAURIN 
fabs RAPIDES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING. vs. 
ble tg CHAMBERS 
AND 





es have a right to bring in and offer their evidence in the order they wyzyams, 
choose, and it should not be rejected because that first offered does not 










defendants, who are sued on their notes given for land, resist pay- 





Spent, they have the right, even against an endorsee, who isa stranger to 






ibe making of the notes and received them before due, to offer evi- 
dence of the consideration, and that they are in danger of eviction, when 
: “they allege they have further evidence to offer, that the endorsee had 






been "tinowledge of these facts. ' 
ying fhe mention on the face of notes that they were given in part payment of 
com- -@tract of land, does not prevent their negotiability. 



















the This is an action against the maker and endorser of two 

dju! promissory notes of the following tenor. 

fthe | $1020. “ ALEXANDRIA, 24th DecemBer, 1835. ” 

( up, _*On the first day of April, 1839, I promise to pay to the 

Itieg | oder of Archibald P. Williams, the sum of one thousand and 
») } twenty dollars, value received, in a tract of 1360 arpents, this 

ets day purchased of Girard and Francois Chretien. ” 


the ©. -  JOSIAS CHAMBERS.” 

uch | (Endorsed) “ Arcuisatp P. Wittiams.” 

1m | “ Passé alordre de Mr. Antoine Maurin, sans recours.” 

are |} “Grrarp CHRETIEN.” 

md- | Thedefendants averred that the notes were given as ex- ape 


ge); i] pressed on their face, in part payment of the purchase of a 
pte’ | tactof land, bought of G. and F. Chretien. That two 
» ¥ wits have been commenced against them, by the heirs of 
ing’ } James Tear, for a part of the land, and are still pending ; 
* ¥ and that they are in danger of eviction ; that they have cal- 

) ¥ led the Chretiens in warranty, and have the right of suspend- 
the’ | ing payment until the decision of said suits, and of withhold- 
+ | ing payment entirely, should they be evicted from the land. 

| They further aver, that Chretien passed off said notes to 

o*) 7 the plaintiff with the view of defeating their legal right to 
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Wesreex Dist. arrest payment, and that the latter took them with ak 












and the olaintitt has taken them object to all the equ 
AND which they might have, if they were in the hands of the 3 
original parties. They pray that the suit be dismissed; op 
that they be allowed the benefit of their defence, as if the | 
notes were in the hands of Chretien. Upon these “7 iy 

and issues, the parties went to trial. | 
On the trial the defendants offered the deed of sale from * 
Chretiens to them, to show that the notes sued on wete give en 
as part of the price of the tract of land in question; am 
also the record of the suit of the heirs of James Tear again 
them for a part of the land, with the view to evict them, and | 
that the suit was still pending, and they in danger of evic. 4 
tion. The introduction of this testimony was opposed a 4 
objected to by the plaintiff’s counsel, and the objection sus. i 
tained by the court, to which the defendants excepted; bee Pa 
cause they considered the evidence legal to show they have | 

the right of requiring security from the plaintiff to refund a 
them the price in the event of eviction, in the same manner 1 . 
as if the notes were in the hands of the vendors, under article | ™ 
2535 of the Louisiana Code, and the 2d section of theact § : 
d 
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2enmoze sere 


amending the Louisiana Code, and Code of Practice, passed 
the 25th March, 1828. mt 

There was judgment for the plaintiff, and the defendants © 
appealed. : 


Brent, for the plaintiff. y; 


Hyams and Dunbar for the defendants. 


Wherever the holder of a bill or note takes it undet tit | 
cumstances which shall have excited suspicion, or ha¥é 7 
induced a prudent man to have made inquiry into the valid. — 
ity of his endorsee’s title, he takes it at his peril, and subject — 
to the equities existing against his endorsee, and the maket 7 
may be let into his defence, as if between the original parties. 
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j This rule i is usually applied to bills and notes over due ; but WzerzawDisr.’ 
the principle i is of universal application. 3 Kenf, 80, 82. October, 1840, 
, 348, 344; 4 Binney, 367; 4 Méssacliasdite Re- wavs 
370. : ona 
1 9 Here the note contained two circumstances which, AND 
4 standing together, certainly should have induced suspicion in ee 
a prudent, or cautious man, The consideration was express- 
7 edtobe so many acres of land that day bought of F. and 
1 G. Chretien, and we find these same persons endorsing this 
. note tothe holder toithout rzcourse. Now it is admitted that 
\ either one of these circumstances isolated, or without the 
F other, might not have excited suspicion, and might well have 
 peentaken in the usual course of trade. But taking them 
both together, and when in fact there did not exist an action 
foevict the drawers, they must necessarily have excited 
gome suspicion and inquiry; andthe inference is irresistible that 
the true nature of the transaction was disclosed to him, and 
if 80, he stands in the shoes of Chretien, and cannot recover 
without giving the security required by law. 
$. In the case in 12 Martin, 236, relied on by plaintiff, the 
only mark of suspicion set up by the defendant was the pa- 
raph of the notary ; this is not analogous to our case, and the 
principle invoked by us is recognized in that case page, 237. 
See 3 Louisiana Reports, 241. 7 Idem., 570. There the 
defence was not legal, even against the payee. 
4. The title of plaintiff was put at issue, and he should 
have shown that he came by the note bona fide, Bowen vs. 
Veil, 6 Martin, N. S., 565; and the burden of proof 
in such a case rests on the plaintiff, Morgan vs. Yarborough., 
13 Louisiana Reports, 76. 


Thomas and Ogden, on the same side, contended, that 
the court erred in rejecting the defendant’s evidence of the 
deed from Chretiens tothem, and the record of the suit of 
Tear’s-heirs against them for the land which formed the con- 
id } sideration of the the notes sued on. This evidence being 
ject embraced by the issue, and forming the two first links in 
ket | their chain. 


ies, 27 VOL. XVI. 
















































Wesrzax Dist. 
October, 1840. 


——— 
MAURIN 
v8. 
CHAMBERS 
AND 
WILLIAMS. 


Where defen- 
dants, who are su- 
ed on their = 
given for l.nd, 
resist payment’; 3 
they have the 
right, even a- 
polnet an endor- 
see, W is a 
stranger to the 
consideration of 
the notes, and 
received them 
before due, to 
offer evidence of 
the considera- 
tion and that 
they are in ng 
ger of eviction, 
when they allege 
they have further 
‘evidence to offer, 
that the iatenes 

knowledge 
of these facts, 
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2. That the notes being given by persons. of known 
vency, and for a valuable consideration, that of one t ea 
three hundred acres of land, was calculated to inspire. 
fidence in them, but when coupled with the fact that. 
tien, possessing this knowledge, refused to be endorser, ur 


without recourse, was a circumstance calculated to dishonor 
them, and to throw euch a shade of suspicion over them, ag” 


to induce a prudent man to have inquired into the consider. 


ation. ae 
, . a ad 
Martin, J., delivered the opinion of the court. oid 


The defendants are sued as maker and endorser of two 
promissory notes. They resisted the claim on the ground 
that the notes had been given to G. Chretien, (by whom 


they were endorsed to the plaintiff, without recourse) in part 
payment of a tract of land of which they are in dangeref 7 


being evicted ; a suit being pending therefor. That»this 


rice ; or at least to require security. That the plaintiff took 
P q y P 


these notes with the knowledge of the defendants’ rightsin 7 
this respect, and with a view of preventing the exerciseof 7 
them. There was judgment for the plaintiff, and the defends | 


ants appealed. why 


Our attention is arrested on two bills of exception takemby — 
the defendants’ counsel on the refusal of the District Court, 
; lo permit evidence to be given of the pending of thesuit 7 
against them, and the act of sale of the land by G. and®, — 


Chretien to them. aie 


The plaintiff’s counsel contended that the evidence could 
not be received, because the defendants had not offered any — 
proof of the knowledge of the plaintiff of the mn | 


eviction, alleged in the defence. 


The counsel of the defendants urged that this knowl 


appeared from the mention on the face of the notes, that their 
amount was part of the price of the land; and from Chte © 
tien’s endorsement, which was made without recourse. 


1a 
circumstance authorized them to withhold payment of the 


af 





That | 
they had other evidence of this knowledge, which they in 
5° tended to introduce after they had established the facta, which 


ee nmtinneeavneaeecurcrt tS te 
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thie ‘court prevented them from proving. We have often Wasrsnmindr. 
“wid that courts could not control the parties, in the order in October, 1840. 
| which they chose to bring in and offer their proofs. MAURIN 
4 The mention on the face of the notes that they were given cuadtnene 


































| impart payment of a tract of land, did not prevent or bo 
| giruct their negotiability. 12 Martin, 235; Wheaton. The mention 


| © has been contended that the notes being endorsed with- notes that they 


| gibrecourse, created a presumption that the plaintiff knew were given in 
; sar payment of 
| hisendorser, foresaw that the payment of the notes could not a tract of land, 
) WF beobtained without difficulty, and that a failure of consider- their negotiable 
“i= | ation would be urged’ by the makers. We have been referred ity. 


fiwo | 104 Massachusetts Reports, 370; in which chief justice Par- 


round | sons held, that when a note was negotiated after it was over- 
Whom | due, and the endorsement excluded the responsibility of the 
nipart | endorser, the maker was authorized to introduce evidence of 


gerof ‘ any equitable defence which he might have opposed to the 
this ~° payee. That case differs widely from the present, in which 


fthe | the notes were negotiated before their maturity. What was 
Ftook {| aid by the chief justice as to the endorsement without re- 
hts in course, must be considered asa mere obitur dictum; because 
ise of 4 it was unnecessary to the decision of the case. The cir- 
fend. | cumstance of the notes having been negotiated when over- 

im 2 due, was sufficient to authorize the introduction of the evi- 


dence. 

» We refrain from expressing any opinion on this dictum, 
because the case before us does not require it ; the defen- 
danis being at liberty according to the jurisprudence of this 
state, and the practice of the inferior courts, to introduce their 
evidence in the order which suits them best. 

» The District Court, in our opinion erred, in refusing to the 
defendants leave to read the documents offered by them as 
evidence. 


‘It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
feversed, and the case remanded for further proceedings, 
with directions to the judge, a quo to admit in evidence the 
documents mentioned in the bills of exception ; the plaintiff 
and appellee paying the costs of the appeal. 
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Wesrern Dist 





October, 1840. . MAURIN 08. CHAMBERS. ; : 
ie 
MAURIN APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF me 
vs. 
CHAMBERS, PICES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING, i 


Case remanded to admit evidence of the consideration of the nota, and 
that the make:s of them were in danger of eviction from the land fr 


which the notes were given. 
a 


This isan action against the defendant, as maker of q 
promissory note, payable to the order of A. P. Williams, and 
by him endorsed in blank. It expresses on its face tobe giv, f 
en in part payment “of a tract of land of one thousand three | - 
hundred and sixty arpents, this day purchased of Gerard and 
Frangois Chretien.” 

It was also endorsed: ‘ Passé a Pordre de Mr. Antoine 
Maurin, sans recours.” 

This case is exactly similar to that of Maurin vs. Chams 7 1 
bers and Williams, just decided, and turns upon the sameey. 9 
idence and legal questions raised. There was judgment for — 
the plaintiff, and the defendant appealed. es 


pe 


Brent, for the plaintiff. 
Gen. Thomas, Hyams and Dunbar, for the defendant. 


Martin J., delivered the opinion of the court. 


This isa suit against the defendant alone, as the maker of 
a promissory note, payable to A. P. Williams, and by him 
endorsed in blank. It is then endorsed by G. Chretiento ~ 
the plaintiff, without recourse. The note expresses on its face | 
that it was given in part payment of a tract of land, which 4 
the defendant had purchased from the Chretiens. Thede- 7 
fence is that the purchasers ave sued, and are in danger of 
eviction; the suit still pending. Evidence to show the pen- 
dency of the suit for eviction and deed of sale for the land, 
was rejected by the court below, and from judgment rendered 
against him, the defendant appealed. he 

The facts of this case, and the principles of law upon 
which it turns, are the same as those in the case of Maurin 





i 


OF Ras 


if 


and 
and for 

Bae. | 
"of a 
, and 
> giv. 
three 
1 and 


Uoine 


WM. 
eer. 


it for 


r of 
him 








‘OF THE STATE OF LOUISIANA... 


gment must be rendered in both cases. 


ris, therefore, ordered, adjudged and decreed, that the 
Tt judgment of the District Court be annulled, avoided and re- 
q yersed, and the case remanded for further proceedings, with 


directions to the judge a quo to admit in evidence the docu- 
ments mentioned in the bills of exception; the plaintiff and 
appellee paying the costs of the appeal. 


HUIE vs, BAILEY. 


appeal FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
RAPIDES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING. 


The plaintiff having struck out his special endorsement on the bill, at the 
close of the trial, is perhaps irregular, but cannot prejudice his rights 
against the endorser. 

The holder of a bill or note endorsed in blank by the payee, can recover, 
notwithstanding there were subsequent endorsements in full upon it; 
and he may strike them out or not as he pleases. 

So, where a person endorses a bill or note to another, whether for value or 
for the purpose of collection, and comes again into the possession of it, he 
is to be regarded as the bona fide holder, and can recover, even if there be 

» one or more subsequent endorsers in full, without producing any receipt 
or endorsement back to him; and whose names he may strike out or not 
as he thinks proper. 

The holder of a bill need not use active diligence to sue the acceptor or 
endorser ; he may be passive and forbear to sue, if he does not so agree 
to give time to the acceptor as to preclude himself from suing, or suspend 
his remedy to the prejudice of the drawer or endorser. 

Adelay, without sufficient consideration or new security, being a nudum 
pactum, will not discharge other parties, if the holder has not entered into 

each an agreement as will disable him from suing the acceptor. 





™” 


{9 4] Chambers and Williams, just decided, and the same weérsrDist 
October, 1840. 
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Westexx Dist. So, where the holders released the acceptors from the prison limits, alloy 
October, 1840. 


them to leave the state, on a written agreement “ that it should inno’ 
prejudice the holder’s rights, which he has or may hereafter a 
debt,” does not discharge the endorser. . 


A release of acceptors from the prison limits, when arrested under a C4, 80, 


does not discharge the endorser; provided nothing is done to discharge 4 | 
the judgment, so as to prevent the subrogation of the endorser to the | 


holder’s rights, in case he pays. sity 


' 


This is an action against the defendant, endorser of a bill 
of exchange, drawn on Thomas Toby & Brother, and by them — 


accepted. The bill was protested at maturity and —_ 
given to the endorser. 

The defendant pleaded a general denial ; and averred al 
he was not liable, because the plaintiff had released the ac. 


ceptors, who were first liable. That having obtained a judg. | 
ment against Toby, he failed to avail himself of it to enforce — 


payment of the debt, as he was bound to do, but actually re. 
leased him from confinement ona ca. sa., and allowed him to 
leave the state on a definitive arrangement between them: 
that Toby had a certain time given him to pay the amount 
of the bill; by reason of all such indulgence given by the 
plaintiff, anid prolongation of time, this respondent claims to 
be released from his endorsement. M 
The evidence shows, that the plaintiff had obtained judg- 
ment against the acceptors of the bill in New-Orleans, and 
arrested Thomas Toby, on a ca. sa. against both of them, and 
he gave security, and entered into bond for the prison limits, 


While in the limits, the plaintiff entered into the following 


arrangement with him and his brother : 

“Hute vs. Tony & Brotuer.—‘ We agree, that the cane 
celling the bond signed by us in this case, for the prison lim. 
its, with H. Lockett as security, shall in no way prejudice any 
rights which said Huie has or may have for his debt and 
interest hereafter.” “THOS. TOBY.” — 


* Dec. 23, 1837.” “SAM’L TOBY.” — 


“Witness, H. Lockett.” 
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of the bill sued on, and he appealed. 


Pe 


intiff had a right to strike out his own endorsment, at any 
time before judgment. 

9. In relation tothe agreement and release of the accep- 
tors from the prison bounds, it worked no injury to the endors- 
er; as the plaintiff never for a moment put it out of his power 
tosue or enforce his debt against them. This is the true 


i Brent, for defendant, strenuously insisted, that the defen- 


| dant was released by the conduct of the plaintiff ; and denied 


his right, after the case was closed and argued, to cure any 


_ omissions whatever, and the judge erred in allowing him to 
ie fl | sirike out his own endorsement. 1 Martin, N.S.,373; 5 Idem., 
7 15; 6 Idem., 45; 7 Idem., 255; 2 Louisiana Reports, 193. 


2. The endorser is relieved, in consequence of time being 
ted and indulgence extended to the acceptors. The 


holder of the bill agreed with the acceptor that he might go 
to Texas, with the understanding that he was to pay when 
| hereturned. Here such time was given, as would be reason- 
_ ably employed in making the journey to Texas and back 


again. This was a clear discharge of all the subsequent par- 
ties to the bill. 3 Kent’s Commentaries, 111; Bayley on Bills, 
223; Chitty on Bills, 443. 

$. The objection that this agreement was made without a 
valuable consideration, and was therefore nudum pactum, is not 
tenable; the same consideration upheld this agreement, which 
lies at the bottom of all agreements to give time, viz: The 
expectation or promise of being punctually paid at the end 
of the time given. This court held in the case of Millaudon 
vs. Amons, that anagreement by the holder with the maker to 


} receive payment in goods, at a deferred day, was such an one 
as could have been enforced, and, therefore, liberated the 


**& 





: was thus released from the prison limits, and allowed Weta Disz, 
goto Texas and return. 


: (SSS 
_ @TPhere was judgment against the defendant, for the amount 
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Westen Dist. endorser. The only difference between that case and 1 
October, 1840. that there payment was made in goods at a deferred day, ) 
HUIE here it was to have been madein money ata deferred Pi 


Us. 
Rh Ail all other points the cases are analogous ; judgment, t 


Garland, J., delivered the opinion of the court. 


The defendant is sued as the endorser of a bill of ssa . 
drawn at Quintana, in Texas, by M’Kinnly & Williams, on, 
Thomas Toby & Brother, New-Orleans, for three thousand. 
five hundred and seventy dollars, payable at six months from} 
the 25th December, 1835. The bill was accepted, andafier 
wards protested for non-payment, and due notice given tothe 1 
endorser. A suit was brought against the acceptors, proses, : 
cuted to judgement, and a capias ad satisfaciendum finally | 
issued, and Toby & Brother arrested. They gave a bondig _ 
remain in the prison bounds, and so remained from the 16th } 
of October to the 23d December, 1837, when the plaintiff | 
agreed to cancel the bond and discharge them from the #& 
bounds, they agieeing, in writing, that his doing soshould jm — 
no way prejudice any right which said Huie has or may have” : 
for his debt and interest hereafter.” He further peqnitied — 
them to go to Texas, on a promise they would pay thedebt — 
on their return, in June or July following. This was done — 
without the consent or knowledge of the defendant, whogays ~ 


in his answer, he is thereby discharged from all liability, 


He further says, the plaintiff having given time to the accep. ' : 
tors, without his assent, has dienegnd him. = 

We find a bill of exception in the record, to the opinion of , 
The plainite the District Court, permitting the plaintiff to strike out his 4 


having struck ‘ special endorsement on the note, afier the trial had closedjand — 


out his special 


endorsement on the judge had ordered a judgment to be entered against thé E 
defendant. This was irregular, perhaps, but we cannot say : 
is perhaps irre- jy was absolutely unlawful, more particularly, as the defen> — 


the bill at the 
close of the trial, 


gular, but can- 


not prejudice his dant cannot be injured by it. We have considered the cnse, — 


rights s#guinst 


tle endorser. Without reference to the time of erasing the endorsement, bat : i 
exclusively as to the right, so the act does not prejudice the — 


party. 


fore, should be reversed. 3 Martin, N. S., 596; 7 Ide ‘ | 
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question submitted is, whether the holder of a promis- 









Js and. e upon which there is a subsequent special endorse- October, 1840. 
y- On, can erase it, and recover against the maker or ante- sila 
theres. | rior endorsers. The early decisions of this court were that au 
em., 3, } fecould not, and such was. the opinion of several authors ’ 
© F andjurists. But the court, nearly three years ago, were in- 
+) ¥F duced tochange their opinion, and decided that the holder 
ange, # ofabill or promissory note, endorsed in blank by the payee, The holder of 
NS, On, might recover on it, notwithstanding there were subsequent __—s “—_ 
usand F) endorsements in full upon it, and he may strike them out or pyri  o 
‘from “J got,as he pleased. We have maturely revised all the pre- notwithstanding 
after. — ; yious opinions, aud adhere to the doctrine laid down in the peat 
lothe | gases in 12 Louisiana Reports, 93--6. It has long been set- payer 
mwose> Filed, that a blank endorsement may be erased from a bill by — - 
nally F abona fide holder, and we see no sufficient reason why an en- oe a, 
nd 16 § dorsement that has been filled up may not be stricken out, 
16th =) gywell as one that may at any moment be filled up. The 
intiff % game of the party on the paper essentially transfers it. We 
the | | think the true rule has been established by the Supreme en pines 
1in % Court of the United States, in the case of Dugan vs. The ple wba 
Mave «& United States; 3 Wheaton 173, 183, where it was held that for value or for 
ited =F Gifa person who endorses a bill to another, whether for value elie p- 
debt Fo for the purpose of collection, comes again to the possession preps on | 
lone {) thereof, he is regardéd, until the contrary appears in evidence, it, he isto be re- 
ays § asthe bona fide holder and proprietor ; and shall be entitled anny AP. 
ity, # torecover thereon, notwithstanding there may be on it one or pang boron 
ep» § moreendorsements in full, subsequent to the endorsement to one ee 
! @ him, without producing any receipt or endorsement back to ere in full, with- 
vof ¥ himfrom either of such endorsers, whose names he may strike 2h" — 
his “} out or not, as he thinks proper.” 6 Cowen, 445; 3 Johnson’s rat — 
nd § Cases, 263 ; 11 Johnson, 53; 16 Johnson, 73; 1 Cowen $87 ; whose names he 
he J 17. Massachusetts Reports, 618 ; 3 Kent’s Commentaries, 114. Oy aot as ‘he 
my § © The next point in the case is, whether the plaintiff by per- thinks proper. 
im = § §«milting the acceptors of the bill to go to Texas, with a prom- 
8@; § iseto pay on their return, was such a giving or prolongation 
wat} oftime for payment as will discharge the defendant, who is 
he § endorser. 


28 VOL. XVI. 
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Wastern Dist. 
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Wistznx Distr. Chitty says thére is no obligation of active diligente on 
October, 1840. part of the holder, to sue the acceptor or any other} 
——— “3 
RUIE and he may be passive and forbear to sue, as long as he plea 
ry but he must not so agree to give time to the acceptor, ‘4 
The holder of preclude himself from suing him, and suspend his remedy ag 
Se netivg diliz Aim, to the prejudice of the drawer and endorsers. To make any 
= — the agreement for indulgence, obligatory, it must be for ang nf 
dorser ; he may quate'’consideration. Chitty on Bills, 8th American edition, 44 1 
Peutaete cue it 442, 443, 446; 3 Kenl’s Commentaries, 2d edition, 111, 119, 
he do not so The old opinion was, that any agreement to give time, dig. 
time to eos charged the drawer and endorsers, whether without conside 
eis hienall tion or not; but the later doctrine is, a delay without 
from suing, oF consideration, and without taking any new security, being : 


medy to thepre- nudum pactum, will not discharge other parties, if the holder 


















judice of ‘he has not entered into such an agreement as will disable hin 
Goreer. from suing the acceptor. Chilty on Bills, 447. It not ap. j 


A delay with- pearing that any consideration was made the plaintiff for re. 


op eaiicent con leasing Thomas Toby & Brother from the prison bounds, afd | 
sideration or i 
security, being a letting them goto Texas, and the defendant not appearing — 


. nudum pacth™ to have sustained any injury from it, we do not think te ” 
charge coglydl ought to be discharged for that reason. 


ties, if the hold ’ 4 
erhasnotenter- © The last ground taken by the defendant is, that he is dis 


ae” ss ‘ss charged by the release of Toby & Brother from the prison ; a 
wil disable him bounds, in New Orleans, when arrested under the ca. sa. Th — 


frem suing the eee od 
‘acceptor. England, it is very probable that such an act would have — 


a nthe discharged the endorser and acceptors also, if there was tid ' 


holder released special agreement to the contrary ; but in this state, itis tit 

post fhe. prices certain that it will. It has been decided, thata creditor by 4 ‘ ’ 
a oe releasing his debtor on a ca. sa., does not thereby release the | ~ 
the state, on a debt: 7 Martin, N. S., 163; and a plaintiff may takeout a | ~ 


mont aun it it second ca. sa. after inetibtging the defendant from the fits; 7 


would srejudice 8 Ldem., 315. oF 


ae ak The true test of this question is, has the plaintiff done any : ft 
has or may here thing to discharge the judgment he has obtained against q ; 
er ve or 


his debt,” does Lhomas Toby & Brother ; or deprived himself of any 
not discharge the to which the defendant would be entitled, in the event of 
; being subrogated to the judgment? Ifthe defendant should 4 | 


now pay the plaintiffthe amount of the judgment and be 


— 
* cee 
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ed, as he would of right be, he might issue execution Wasreax Disz, | 
g judgment, and seize property if any could be found. October, 1840, 
yacceptors, Toby & Brother, have no property, a capias ~ yon, 


alisfaciendum may issue, to take their bodies and confine alll 
a. . ® . . GORDON, 
m in prison or in the bounds. He can avail himself ofall 4 iccee of 


ocess and remedies allowed by law; and, besides, has preg a 
express obligation of Thomas and Samuel Toby, that vita > Sone 
under aca, 8., 


e of the rights of the plaintiff shall be impaired by the goes not dis. 


sharge and cancelling of the bond; he can, therefore, charge the en- 

orser, provided 
“transfer them to defendant, whenever he shall pay the nothing te done 
® gmount for which he is endorser, and can proceed to collect pat ine = 




































. : 6 Bh seid 
4 itin any manner authorized by law, subject to such equities to preventa si>- 

| qe may exist between the parties. endorser to the 
ing re ae holder’s right, 
moe in case he pays. 


holder } : oh is, therefore, ordered and adjudged, that the judgment 
ehim | of the District Court be affirmed, with costs. 
ot ap, 


WELLS US. GORDON. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
RAPIDES, JUDGE KING OF THE FIFTH PRESIDING. 


Where A. authorized B., against whom he had a judgment, to deliver his ae 
draft for its amount to the clerk of the court, and the latter gave his draft 

payable to the order of the clerk} who appropriated it to his own use: 

_ Held, that he should have made it payable to the order of A.; for whom it 

_ Was given, and not to have put it in the power of the clerk to use it, and 
that having done so, he was still liable to pay the amount of the judgment. . 





Where an injunction is perpetuated for a part of the sum enjoined, the party 
_ obtaining it, will not be liable to damages and costs, on its dissolution for 


_the remainder. 


e 
4 
1 
; 
Nt 
Be 
of 
P 
> y 
fi 
4 


he fT 
A ¥ .-This isan injunction case. Gordon, as the tutor, &c., of 
alé@ 4 the minor heirs of J. L. Lecroix, deceased, obtained a’ judg- 


be 








WELIs 
vs. 


Wesrsix Disr, ment against one William Justice, as principal, and'T. ie 
October, 1840. Wells, the present plaintiff in injunction, for three hundred _ 
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and seventy-five dollars, on their joint promissory note, Exe. 
cution issued against the principal, returned “ no 4 
found.” A second execution issued in February, 1839, against q 
Wells, and he obtained an injunction to stay it, onthe ground — 
that he had paid the judgment in his draft given to J, B 
Scott, clerk of the court, who was authorized to receive it jn 
payment. Gordon the defendant, and who had obtained the 
judgment, disavowed Scott’s authority to take the draft in his 
own name. Before issuing the second execution, he wroteg 
letter to Wells, stating “that he had requested J. B. Scott, 
to say, that he would take his draft for the amount of the | 4 
judgment, rather than issue an execution. But he informs § 
me he has taken your draft payable to himself, at sixty days, | 
which was wholly unauthorized by me ;” and furthermore, | 
he states, “that he has applied the draft tothe payment of hig @ 
own debts, which makes the matter still worse, so that I think | 
jt necessary to inform you, that the judgment still remains B * 
open against you.” J. M. Wells, sworn, says that Gordonitold 
witness he had authorized Scott to receive the draft of plain. 
tiff, for the amount of his judgment, but instructed him notto @ 1 

) 

| 


























take the draft in his name or to his order, but did not sayin — 
whose favor he had directed the draft to be drawn. It was 7 
shown, that Wells drew a draft for the amount of the judg. % 
ment and interest, payable to Scott, who used it. . 

There was judgment perpetuating the injunction, and the © 
defendant appealed. 


Hyams and Dunbar, for the plaintiff. 
Ogden, contra. 


Martin, J., delivered the opinion of the court. 


The defendant, Gordon, is appellent from a judgment pet- 
petuating an injunction, staying an execution which had @ 
issued on a judgment he had obtained against Wells, the pre- 
sent plaintiff. 
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ie facts of the case are these. The appellant wrote to 
is, the appellee, that he had authorized J. B. Scott, clerk 
ofthe court in which judgment had been obtained, to receive 
p appellee’s draft for the amount of the judgment, being 
illing to issue execution thereon. Itis in evidence, that 
lordon informed a third person he had authorized Scott to 
seive the draft for him. Scott took the draft, payable to 
imself, and appropriated it to his own use. On this the 





“execution which was enjoined, as above stated, was issued. 


It is contended that the execution improperly issued, 


because the judgment was discharged by the draft which 
# fcott received. Gordon in his letter to Wells, which was 
written after Scott had appropriated the draft to his own use, 


states; that he had not authorized Scott to take the draft in 
his own name, and he made the same declaration to the per- 
‘gon whom he informed that he had authorized Scott to 
It is further urged, that he cannot avail 
himself of this restriction, because it makes part of secret in- 


‘structions which he gave to Scott, and which were not com- 
‘municated to Wells. 


This is certainly true. There is no 
evidence of Scott’s agency in Gordon’s letter. He there in- 
forms Wells, that he would take a draft for the amount of his 
judgment, rather than issue execution against him. We 
must seek for the nature and character of Scott’s powers in 
Gordon’s verbal declaration, for there is no evidence of them 
This declaration is, that he had authorized Scott 
to receive the draft for the amount of the judgment. Had 
Wells given Scott a draft payable to Gordon, he would have 
acted in the manner which most persons in similar circum- 
stances act; and also, in the safest manner for Gordon, and 
in the manner best calculated to secure himself, as the event 
of this suit will show. He would have avoided the necessity 
of a transfer from Scott to Gordon, rendered inconvenient to 
the former, on account of the liability under which it would 
place him, and the inconveniency which would result to the 
latter, if the draft became part of the estate of Scott, by his 
death. The draft being made to the order of Scott, exposed 
Gordon to the danger resulting from his infidelity, and we do 
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Westenn Dist. 
October, 1840. 
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Wasraax Disr. not see that Wells could reasonably contemplate any advan. 
October,1840. tage to Gordon or himself, in deviating from the ordinary — 


wets course. 
beau Wells had, therefore, offered a draft to Gordon, which was 
certainly to be made payable to Gordon himself, for Wells did 
not propose to give an endorser. Gordon evidently inte 
that this draft should be made payable to himself, for he 
could not expect that Scott should become an endorser, Scott 
in undertaking to receive the draft for Gordon, did not 
- tract the obligation in such a manner as would bind him ‘to 
endorse it. None of the parties before us, contemplated any 
other draft than one payable to Gordon. Wells, in giving g 
different draft from that contemplated, put it in the power of 
Scott to appropriate it to his own use. He must take the 
consequences of his own act. 
The judgment on which the execution enjoined issued, 
an in. provided, that Wells should recover his costs from Gordop, 


Hite 


of the sum sum of twenty-five dollars and seventy-five cents. Asto thig 

obtaining SUM, the injunction was properly obtained, and ought tobe 
to damages Perpetuated. This exempts Wells from the damages given by 

sad costs, on its the act of the legislature passed in 1831, on the dissolution 

dissolution for 

the remainder. Of the: injunction, and leaves Gordon to his remedy on the 


bond; 11 Louisiana Reports, 483. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and ree 
versed, and the injunction made perpetual for the sum of 
twenty-five dollars and seventy-five cents; and that it be dige 
solved as tothe rest, to wit, the sum of three hundred and 


twenty-five dollars and seventy-five cents, with ten per ie 


interest thereon, from the 24th January, 1834, until paid, 
and for which execution may issue, the plaintiff and appellea’ 
paying the costs of the appeal ; those in the court below, to 

be paid by the defendant and appellant. 


me” eee 


_— The execution, however, issued for the costs also, to wit: the | 
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OF THE STATE OF LOUISIANA. 
PETROVIC v8 HYDE ET AL. 


prom THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH DF 


mf NATCHITOCHES, THE JUDGE OF THE SEVENTH PRESIDING. 


abe 


ordinary partnership, the act of one partner executing a mortgage 


and note in the name of the partnership, for certain slaves which had been 
|, | previously purchased, is valid and binding, as tending to benefit the firm. 





| Where certain slaves belonging to a firm are sold and transferred by two of 


| j the partners to the third one, who receives them and undertakes to pay 


4 





‘Who price, it is a ratification of the previous mortgage and sale of the 


< Sqlaves to the firm by him, and he is bound. 


| Where partner buys out the property of the partnership, and stipulates 
' “with his co-partners to pay a certain mortgage debt, the creditor has a 


Tight to proceed directly against him, by order of seizure and sale, as.the 
* principal debtor, who is personally liable and not entitled to the privilege 
” a third possessor: namely, the right of relinquishment, 


“This case commenced by injunction. It appears that in 
June, 1837, John F. Cortes of the commercial firm of 
Peter Petrovic & Co., composed of Peter Petrovic, John F. 
Cortés, and John Laplace, purchased ten slaves, in the name 
of the firm, for the sum of eleven thousand one hundred dol- 
lars, and executed a mortgage on nine of said slaves.te 
secure the payment of a note given for their price, amount- 
ing to nine thousand two hundred dollars. 


_ The note was signed with the name of the firm of “ Peter 


. Petrovic & Co., per John F. Cortes,” one of said firm, pay- 


able ‘six months after the 3d June, 1837, and secured by 
Mortgage. 

On the 16th August, 1837, Petrovic, Cortes and Laplace, 
ttitered into a special co-partnership by notarial act, underthe 


| ttyle and firm of P. Petrovic & Co., for the purpose of conduct- 


inga plantation, which they declare they had purchased‘that 
day, from W. B. Weathersby, with all the slaves, stock, &e. 
and that they had purchased from Edmond Hyde, ten slaves, 
&c. Petrovic was to have the sole management and ‘control 
of said plantation, and the name of ‘the firm was not'to’be 








Oc tober, 4840. 
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Wesrenx Dist. used in drawing or endorsing notes or bills, except with the 


- Mata. 1840. consent of all the partners, &c. wa 
PETROVIC It appears that the other partners transferred all their right 


wrorzrar. 2nd title in the property of the partnership to Petrovic, atid 


retired from the concern. 

On the 4th June, 1838, the note of nine thousand ‘two 
hundred dollars, given for the price of the nine slaves from 
Hyde, remaining due and unpaid, the latter took out an or. 
der of seizure and sale against nine of the slaves in the pog. 
session of Petrovic. The latter sued out his injunction, and 
alleged that he was a third possessor and owner of the slayeg 
seized ; that Cortes had no power or authority to bind the 
partnership by giving the note for the price of said slavés 
andthe mortgage to secure payment; that the order of 
seizure was illegal because the note is made payable to Wil. 
liam L. Cockerill and endorsed by him, and by S. P. Rus. ' 
sell, L. Prudhomme and by the said E. Hyde ; and that the © 
transfer by said endorsements is a matter en pais, and unsup- 
ported by authentic evidence ; that the seizure is illegal and 
void, because there has been no amicable demand of ‘the 
common debtor thirty days before coming on the third posses. 
sor, and allowing him ten days notice, and because Hyde 
has not taken the oath required by the 70th article, of the 
Code of Practice. Ht 

The petition for the order of seizure is drawn and signed 
by counsel, without the oath of Hyde at the foot of it. 

The note annexed to the mortgage, upon which order of 
seizure issued, is made payable to William L. Cockerill, and 
by him endorsed in blank, and by S. P. Russell, Lestin Prud- 
homme and E. Hyde, and marked ne varietur, by the patish 
judge, to identify it with the mortgage. Aw 

The defendant, in injunction, filed exceptions to the injutic- 
tion, averring various defects in the petition, and answered 
to the merits, and prayed that the injunction be dissolved 
with damages, and for judgment for the amount of his de- 
mand. “of 

There was judgment dissolving the injunction and ordering 
the slaves under seizure to be sold, and that the defendant in 
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ction, recover from Petrovic and his sureties, in solido, 
‘qwohbundred and fifty dollars, special damages, and one 


| thousand dollars, being ten per cent. damages on the debt 
z enjoined, and costs. 


A motion for a new trial being overruled, the plaintiff ap- 


© Sherburne, for the plaintiff: 
The appellant and plaintiff in injunction, contends that the 


| _ judge a quo, erred in dissolving the injunction, because: 


1. Petrovic, Cortes, and Laplace, being particular part- 
ners, one of the partners could not, under the articles of part- 
netship or without a special power, bind the co-partners in 
the mortgage and note to Hyde. Louisiana Code, 2197, 
2806, 2838 ; 4 Louisiana Reports, 305. 

2, Cortes had no power to bind the partnership, although 

he assumes the power of agent in the act of mortgage, no 
proof has been made of any authorization empowering him 
fo act in that capacity. Idem, 2846, 2966; 4 Louisiana 
Reports, 305. 
_%. Theact of mortgage signed by Cortes in the name of 
the partnership, would have been binding had the partner- 
ship been benefited by the transaction. Idem., 2845. No 
such proof has been offered; the difference between the 
amount of the two notes given is no proof of the fact, and 
the additional burden of a mortgage renders the primitive 
contract more onerous, and would in no way benefit the 
partnership. 

4, The mortgage to Hyde, given without authority’ by 
one of the partners, has never been confirmed by the plaintiff 
and appellant. In the sale to Petrovic, by Cortes and La- 
place, the former bindshimself “topay and satisfy all claims 


| against the said late partnership resulting from the purchase 


from Hyde, thereby assuming the payment of said claim and 
putting himself in the place and stead of the said Cortes and 
Laplace with regard to the same.” The sale from Hyde to 
Petrovic is not questioned, but we contest the validity of the 
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_ Wasrzax Disr, act of mortgage ; first, on the ground hereabove. set 
October, 1840. that we were not party to it, and now because no rati » 
pernovic Of said act ever took place. Louisiana Code, 2252 ; 8 Tonal 
uror ur az, 0. 491,495; 13 Louisiana Reporis, 159; 13 Duranion; — 
No. 267. } eg 

5. The note is endorsed by Cockerill and others, andithe 
transfer of it by endorsement is a matter en pays, and is not 
established by any authentic evidence. The order of séiz. 
ure and sale was, therefore, improperly granted. 4 Lowisis | 
ana Reports, 320; 13 Idem., 513; 10 Martin, 222. i BC 

6. The note is made in the shape of a commercial note, || 
and no doubt can be entertained that it was executed inthag || 
shape for the purpose of being negotiated, and no doubt can | 
exist, but that the holder of the note had it in his powerto | 
charge the endorsers by causing protest to be made and setys | 
ing them with notice; they cannot, therefore, be considered 
in the light of sureties. The endorsements are. not proved, 
and there is no mention in the act of mortgage that those 
endorsements were actually made. 13 Louisiana Reports, 519. 

7. The mortgage is accessory to the principal obligation, 
Louisiana Code, 3251; and the note is the evidence of itt, 
Should there be any thing in the note that would preclude 
the holder from enforcing its payment, the mortgage cannot 
be enforced. 12 Louisiana Reports, 386. 

8. Petrovic became, by the sale of Cortes and Laplace to 
him, third possessor of two-thirds of the property they had prée- 
viously owned in common. The French authorities considera 
sale of the above kind, between co-partners,in the same light as 
a partition, and the co-partner who purchased the whole estate 
is considered as having owned it all and immediately. Code 
Nopoleon, 883 ; and, consequently, that he does not hold it 
& titre de vente ; Pothier, Contrat de Vente, No. 639; Duranton | 
de privileges et dgpethoques, No. 223, 224. It is otherwise : 
under the Roman law ; Pothier, Idem., No. 631; it is consi- 
dered under that law asan exchange, permutatio que vicem || 
emptionis obtinet. Domat de la nature des partages Nos. 2 and$, 

Our legislators have-adopted the doctrine of the Romah | 
law. Louisiana Code, 1420. The plaintiff and appellant | 











af 
4 be considered ae owning the slaves under an act WesrsaxDisr. 
ofexchange, which has obtained the force of a sale, and he October, 1840. 
onsequently a third possessor. $ Louisiana Reports, 404. ~ oe 


“. Hyde has not complied with the requirements of law 
as to third possessors. Louisiana Code, 3363-64-65. 
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HYDE ET Ak 


dithe |  @odeof Practice, 68, et. seq. 732, 734; 4 Louisiana Reports, 
isnot | $96,323; 11 Idem., 174. 
stiz | «40. It is clear that Hyde could only exercise his privilege 
owisis | asvendor but upon the note given by Petrovic & Co. for the 
ig i purchase of the slaves. The note upon which the proceed- 
note, || ings were instituted is the one given with the mortgage. 
‘that | From the facts and evidence ofthe case a strong presump- 
tcan | tion arisee that the debt was novated, and the vendor has 
rte | therefore lost his privilege. Louisiana Code, 2181, 2185, 
setys | 2191; 1 Louisiana Reports, 527; 4 Idem., 507. ; 
ny 1 —. Dunbar and Hyams, for the defendant, Hyde, contended 
those | ~—«sthat the plaintiff must be confined to the same grounds in 
519, the appellate court as those on which the injunction issued. 
tion, $ Louisiana Reports, 220; and that those grounds are insuf- 
of it, ficient. The plaintiff says first, that he is not bound by the 





lude act of sale by Hyde to P. Petrovic & Co., because it was 
nivel signed by Cortes, in the name of the firm without authority. 

By looking at the record, it will be seen that Petrovic signed 
it himself, he, therefore, is bound for the whole debt of eleven 








vil g thousand dollars, and for which sum the defendant had the 
ler vendor’s privilege. He says secondly, that Cortes, one of | 
it as the partners, executed the mortgage and note subsequently . 
tate given, and that they are not binding on him. Let it be ad- 
i | mitted that they are not. Hyde, the vendor, had the ven- 
dit | dors privilege as against Petrovic, his original debtor, and 
ala | Petrovic cannot complain that the order of seizure has been 
wise ‘ issued for the amount of the note and mortgage which is less 
nd? {than the note due by him, by the act of sale. He does not 
com | Set up in bis petition that the debt has been novated, that it 
a3. has been paid or extinguished, nor does he set up that the 
nan | ~—_‘M0te mentioned in the act of sale and given by him, should 
ant | Dave been produced and accompanied the petition for seizure 


and sale. None of these objections then can avail him. 








October, 1840 
———— 
PETROYVIC 


v8. . 
HYDE ET AL. 


| tic character to show the endorsements on the notes; thigh 
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2. The plaintiff insists that there is no evidence ofan 












was not necessary. See the case of Gorton’s Ex’r. ye, 
ton; 12 Louisiana Reporis, 476. 

3. He alleges that he is a third possessor; this appeal ts 
astrange defence. Hea third possessor, when he wag 
original purchaser, debtor and possessor, and by the ¢ 
hie partners to him, bound himself to pay this debt to H 
and to stand in the place of the firm, and whatever 
there might have been on the subject, whether Pet 
title related back to the original purchase, is dispelled by 
agreement, thereby stipulating that his title should relatebagk, 9) 
to the original purchase. There never was the time wheq, | 
Petrovic lost the possession, and he was always the original) | 
debtor. The reason of the rule allowing time to the third; 
possessor, and demand of the original debtor hefore proces 
does not apply to him. See Code of Practice, articles 68, 68, 
69, 70, 71 ; Civil Code, articles 3315, 3360, 3361; 1 Martin, 
N. a, euge 384. Time is to be given to the third possessor, 
because he may give up the property; a demand is to be, 
made of the original debtor, because he is personally bound, 
for the debt; but when possession and original indebtedness 
are united in the same person, these formalities are dispensed, 


with. ity 
me, 


Taylor, on the same side, submitted a written argu 
and explanation of the case. He showed that Petrovic bee 
came the principal debtor, by the act of transfer of these 
slaves from his co-partners, and contracted to pay the debt, 
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Simon J., delivered the opinion of the court. 





" 

The record shows that in March, 1837, plaintiff, acting ia 
the name of the ordinary partnership of Petrovic & Co, | 
composed of himself, J. F. Cortes, and J. Laplace, purchase 7 
ed from defendant, Hyde, ten slaves, for the sum of eleven 
thousand dollars, for the payment of which no particalat 
time is specified in the notarial act of sale. In June, follows 
ing, Cortes, one of the partners, executed, in the name of the 
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on nine of the slaves sold, to secure the sum of nine 
two hundred dollars, for which Cortes gave a pro- 






months after date, to the order of one Cockerill, who was to 
’ endorse it, together with two other persons named in the act. 
| [pAugust, ensuing, an act of partnership was passed between 
plaintiff, Cortes and Laplace, in which the slaves bought of 
Hiyde are mentioned as belonging to the firm ; said partner- 
i to have effect from the first of March, preceding. In 
| | April, 1838, Cortes and Laplace, sold and transferred to plain- 
| tiff their respective title and interest or portion to the property 
“1 of the firm, and specially to the nine slaves purchased from 
7 ; said Petrovic “binding and obligating himself to 










e third, and satisfy all claims against the late partnership, re- 
‘ocess,, | gulting from the said purchase from Hyde, assuming the 
3, 68, t of said claim, and putting himself in the place and 
fartin, 4} stead of his co-partners with regard to the same.” 

essor, | In June, 1838, Hyde obtained an order of seizure and sale 
tobe | ofthe nine slaves by him sold to the firm, predicating his 
ound, | daimagainst Petrovic alone, on the above mentioned several 
dness § acts, and particularly on the ground that Petrovic had as- 
cnsed, § gumed the payment of the amount due him for the purchase 


ty é of the slaves, in an authentic act, and had thereby become 
| his sole and principal debtor. The order of seizure and sale 


ment having issued, was levied on the nine slaves sold and trans- 
fu ferred to the plaintiff by his co-pariners ; the sale thereof was 


Pi advertised, and afterwards stayed by an injunction, which is 
now the subject matter of this suit. Defendant, Hyde, filed 
£2. exceptions to the plaintiff’s petition in injunction, and in the 
Ma meantime, answered to the merits by pleading the general 





“gin | issue, and prayed that said injunction be dissolved, and for 
Co, } judgment against plaintiff for general and special damages. 
has. The District Court dissolved the injunction, and gave judg- 
even | ment against the plaintiff and his sureties, for two hundred 
‘ular and fifty dollars, special damages, and one thousand dollars, 
low- | being ten per cent. damages on the judgment. enjoined; from 
fthe | which judgment plaintiff appealed. 
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PETROVIC 


ee y note, signed in the name of said firm, payable six urbe Er Ale. 


ass ‘of special mortgage in favor of the vendor, WasrenxDusr.,, 
October, 1840... 
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Weserzax Distr. Plaintiff seeks to maintain his injunction on the fe 
October,1840. grounds, which are the same alleged in his petition: “<4 
PETROVIC Ist. That the obligation and mortgage contracted by @ - 
urpn raz. if the name of the firm, are not binding on plaintiff, by 
' it was contracted without the consent of his co-parineny n 
the partnership was not benefited by the transaction, : 
2d. That the transaction between Cortes and Hyde 
not ratified by the other partners. 
$d. That the note signed by Cortes isin the shape: 
commercial note, payable to the order of a third person, 
the transfer of it by endorsement is a matter en pays, at 
not established by authentic evidence. F 
Ath. That plaintiff, by the sale of Cortes and Laplace 
him, became the third possessor of two-thirds of the pt 4 
they previously owned in common, and defendant perl | 
not apply for the order of seizure and sale complained of 
without having previously shown, under oath, that he tad | 
complied with the requisites of the law in hypothecary‘de. | 
tions. iat : 
I. When the plaintiff made the purchase from Hydeif } 
the name of the partnsrship, he had no special authorization | 
from his co-partners, but his act was afterwards ratified by | ~ 
the articles of partnership. Cortes, as it appears fromthe | 
evidence, a short time after the purchase, from which the } 
vendor’s privilege necessarily resulted, executed a contractal § 
etterthn. the mortgage in the name of the firm, on nine of the slaves origh | 
act of one part- nally sold to the plaintiff, to secure the sum of nine thousand: | 


ner executing a 


mortgage and two hundred dollars, the difference being a deduction, and | — 
rte y ova this may be fairly presumed, from the whole amount of the | — 


aoe fee seven first sale, at the price or value of the tenth slave, which way 
been previously perhaps returned to the vendor, in consequence of a defett 
Fid and binding, mentioned in the said original sale. From this contract, the ; 
oN nace: Allg partnership undoubtedly benefited, as further time wa : 
granted to pay the amount of the price, and as the partnerg| | 
far from being placed in a worse situation, had a less sumto | 
pay than the amount stipulated in the first contract. ve ; 
II. From the act of partnership, and particularly fromthe | 


sale made to plaintiff by Cortes and Laplace, it appears to as | 
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that said plaintiff approved and ratified the transaction Wzsranx Dist. 
had taken place between Cortes and Hyde. In thislast tober, 1840. 
\ nt, the slaves stated to have been purchased from rxtrovie 
ivde are mentioned to be nine in number, and plaintiffmust gype eran, 

“gadoubtedly have been informed then, that only nine slaves Where certain 
F jelonged to the firm, as a consequence of the transaction avn 
| | which Cortes had undertaken to make with Hyde, for’ the evel —_ 
original purchase made by plaintiff himself, had been for ten. the partners to 


whit : the third one 
ofa | Hie accepted the sale and transfer of those nine slaves with- who peste 


" - ut objection, and nothing shows that any inquiry was ever presipey ors 
| made by plaintiff, into the reason why the tenth slave was price, it is arat- 
, A : ification of the 
' potalso transferred to him, with all the other property of the previous mort- 
| frm, We consider this circumstance of the purchase of nine pent ae 
; | aves by the plaintiff, as being those coming from Hyde, un- pet Sh 
1} doubtedly made in reference to the act of mortgage executed ; 
ined @f | by Cortes, as amounting to a voluntary approbation, and suf- 
he had | ficient ratification of said act. } 
aryae. | HII. The note was not endorsed for the purpose of being 
bo) | transferred, the endorsers had nothing to transfer, as they 
_ were only to be considered in the light of sureties ; 12 Louisi- 
| ana Reports, 476: This point is certainly untenable. 
ified by | IV. By the stipulations contained in the act of sale from 
om''the | Cortes and Laplace to plaintiff, he assumed to pay the debt 
ch the | toHyde, and became thereby the principal debtor. Such Where apart- 
ae . ner buys out the 
tractof § ' stipulations, made not only for the advantage of the co-part- property of the 
sorigh f ners, but also for the benefit of a third person, are binding on pero 
ousand: | the obligor, who, in this case, put himself so entirely in the his co-partners 













: : ; : to a certain 
mn, and | place of his vendors and former co-proprietors, in relation to et debt, 
the creditor has 


of the | the debt due to Hyde, the amount of which he must have . vont to 


h way | ascertained at the time, that the latter had immediately a on 
defect’ _ fight to call upon him for said debt. 1 Martin, N. S., 384. Seder of eatsiat 
ct, the - Viewed in this light, we cannot consider him as an ordinary peers: _- 


> was | third possessor, but surely as one who is personally liable 10 ornate i oer 
‘nergy | = pay the debi, and who, therefore, cannot enjoy the privileges and not entitled 
ume j allowed by law to third possessors of property mortgaged, Tohiea pom 


‘| namely, the right of relinquishment. Louisiana Code, arti- on vo 


mthe | cles 3366 and 3368. The creditor in this case, in eustaining qwishment. 
tous | his action of mortgage, based it principally on the stipulations 
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“Wisrrux Dist. contained in the last act of sale, and thereby accer 
October, 1840. 
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in their fullest extent; he had a right to do so, and theplan 
tiff cannot now be allowed to object to the enforcemer 
obligations by him contracted in the said act. 

The decision of these points, renders it unnecessary 
amine the questions relative to the validity and legality 
proceedings had in obtaining and issuing the writ of iq 


















tion ; and on the whole, we think the judge a quo, did 
in dissolving said injunction, and in decreeing generalans | | 
special damages in favor of the defendant, as it is clear that P 





the writ was wrongfully obtained and sued out. = 




























It is, therefore, ordered, adjudged and decreed, thatthe | 
judgment of the District Court be affirmed, with costs, , | 
‘ie 
ate 


Me 
STRONG v8, RACHAL ET AL, id 





ie a 
APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR vas 
Hay Bee 


PARISH OF NATCHITOCHES, THE JUDGE THEREOF PRESIDING, 
ii 


The Act of Congress, passed 29th May, 1830, gives every settler or occu. 7 
pant of the public land, a pre-emption right to purchase a quarter settion | 
at the minimum price, but forbids all assignments and transfers of tuch 
right of pre-emption, prior to issuing of patents therefor, under the pen 4 
alty of nullity. On j 

The act of 1832, which authorizes persons who have purchased their'pre- 
emption rights to transfer their certificates and receipts of the land off- 


cers, and the issuing of patents to the assignees, does not repeal “ae 
of the act of May 29, 1830, which declares all transfers of the right bolt | 
pre-emption null and void. 


So,the sale and mortgage of a pre-emption right to a quarter section 
before a receipt and certificate is obtained from the land officers, under 
the act of congress of the 28th May, 1830, is null and void. " ! 

a i 

This suit commenced by injunction. The plaintiff and 7 

defendants, A. & I. Rachal, entered into a written contract 7 

by notarial act, the 16th February, 1836, in which the Rachals | 


sell to the former their pre-emption right to one hundred:and 
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acres of land, in the parish of Natchitoches, for the sum 


ments, for which Strong gave his two promissory notes, with 
“geurety. The first for one thousand five hundred dollars, 
payable the 20th March, 1836, and another for three thou- 
mand eight hundred dollars, payable the 20th day of March, 
1887; the vendors retaining a mortgage on the land uniil 
_complete payment. 
» Inthe act of sale, the Rachals bind themselves to pro- 
- eure a complete and unincumbered title from the government 
of the United States to said land, and there is no time men- 
tioned in the act, within which this is to be done. There is 
“farther stipulation or condition in said act, that in case the 












8%) | Rachals should fail to procure a title to more than eighty 
~ acres of this tract of land, that then they are to receive only 
+) © twothousand six hundred and fifty dollars ; and in case they 
9 areunable to make title to any part thereof, the said Strong 
© 7 shall recover back all that he may have paid. In order to 

von em | Secure the performance of this contract on the part of the 

»?™ 1 “yendors, they bind themselves to enter into a bond with good 


ts and sufficient security to this effect. 


Orocen. |  . When the second note of Strong became due, he declined 

rsettion |  orfailed to pay it. On the 16th January, 1838, the Rachals 

*f\k | obtained an order of seizure and sale against the land, on their 

thopen | mortgage, for the payment of the note. Strong procured an 
mt . injunction against the sheriff alone, who was proceeding with 

heirpre. | the sale. 

and off. The Rachals, by counsel, came into court and moved that 

hat pat | the injunction be dissolved, on the following grounds, viz : 

wr 1. Because the real persons in interest were not made par- 
ty j j 

flan, _ ties, but only the sheriff. 


2. That the injunction was wrongfully sued out; the 
* | vendors having given an indemnity bond to Strong, to secure 
* 7 him, should the title not be made.as stipulated in the act 


fand | of sale. They pray for the dissolution of the injunction, 
niract | = with damages, &c. 

ichals | © There was no evidence that the indemnity bond had been 
aod |} = executed. : 
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we thousand three hundred dollars, payable in two instal- 
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Wesrrar Dist. The district judge rendered judgment dissolving the ins: 


October, 1840. junction as soon as the Rachals should execute an indemnity) 


——— in . 
srroxe _—bond, in the penalty of six thousand dollars, to secure ng: 
pacman rrar. gainst the payment of five thousand three hundred dollars,” 
in the event of their failure to procure title from the United: 
States for any part of said Jand, with acondition to refund: 


half the original price, in case they were only able to make 


title to eighty acres. That as soon as the bond is filed, the, 


Rachals are entitled to proceed with their seizure and sale, 
From this judgment, the plaintiff appealed. 


Morse, for the plaintiff. 
Sherburne, for the defendant. 


Garland, J., delivered the opinion of the court. 


This is an injunction to arrest the execution of an order of 


seizure and sale, obtained by the Rachals, to have seized and) 


sold a tract of land which, they allege, they sold to Strong,’ 
on which a mortgage was retained. The plaintiff in this suit” 
says, A. & I. Rachal engaged tomake him a complete title’ 
to the land, which they have not done. That they have no’ 


title to it, and the interest they may have or had is such @ | 


The act of con- one as is not subject to mortgage, and they cannot sell it 


ssed th : : 
$oth May, 1830, under an order of seizure. The evidence shows the land bes 


ive: set- , Pa 
Be or pocen. JOngs to the United States. The Rachals say they are ené 


mae ge pub- titled to purchase it under the pre-emption law, passed by 
emption Tight, Congress on the 29th May, 1830, and the act supplementa- 
to purchase ® + thereto approved July 14, 1832. The first authorized 


quarter section 


at the — every settler or occupant of the public land, to purchase, at’ | 
ce, Dut for- i . : ° é 
Bids all assign- the minimum price, a quantity not exceeding one quarter 


ments and tran section, in which act is a clause, forbidding all assignments 


a vier and transfers of the right of pre-emption, prior to the issuing 
to issuing of pa- of patents, under the penalty of nullity. The Rachals have 
A onan never made any effort, so far as the record states the facts, to 
tyofnullity. establish their right of pre-emption, nor have they ever paid 


any thing for the land, or offered to do so, but they say their 





wpose es 


eee ae Me teen eae” Mew me a ewan ge ea ai wee 


















der of 
d and 
rong,” 
8 suit” 
title’ 
re no’ 
ch & 
all it: 
d be. 


> 
4 


d by 
nta- 
ized 
» at 










| jsexpressly declared to be null and void, by the same law 


all persons who have purchased under the first law, to assign ee 
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pri still exists under the supplementary law, and Wusrensdksr. 
‘the land is not yet surveyed or liable to entry. It may October, 1840. 
be true their right to purchase still exists, but asaleofit  —gproxe . 
va. 


RACHAL BT AL. . 
that confers it. See section 3 of the Pre-emption Act of May 


99, 1830. 
-The counsel for the Rachals contends, that the clause of 
nullity in the act of May 29, 1830, is repealed by the supple- The act of 1832, 


mentary act, approved January 23, 1832, which authorizes jose passe 


mp- 


and transfer their certificates and receipts from the land offi- tion rights, to 
transfer _ their 


| cers, and the issuing of patents in the name of the assignees. certificates and 


receipts of the 


i This act does not, in our opinion, repeal that part of the pre= jong officers,and 
| yious one, which declares all “ transfers of the right of pre- the issuing of 


patents to the 


q emption” null and void, previous to the issuance of patents, assignees, does 


but only modifies it, and says those who have purchased, may "ot, "peal that 


| gell and transfer the evidence of their titles, but it does not May 29, 1830, 


which declares 
follow, that those who have not purchased, are released from all transfers of 
the disability imposed by the same law that grants the privi- poche 
lege. The right of the Rachals, not being one to an im- Yo4. 


moveable that could be alienated, is not susceptible of being nega tal 


mortgaged : Louisiana Code, art. 3256. It, therefore, follows, *. , pre-emption 
: . .” right to a quar- 
that no order of seizure could issue on the act of sale from the ter section of 


Rachals to the plaintiff, to sell land, the title to whichis yet ee Bien 


‘ : : ivest j. tificate is obtain- 
in the United States, and only liable to be divested on condi od freak uate 


tions which are mutual, and which either party may neglect officers, under 
the act of con- 
or refuse to perform. ss of the 29th 
ay, —, is 
t null and void, 
It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be annulled and reversed ; 
that the injunction issued in this case be made perpetual, and 
Athanas and Isaac Rachal pay the costs in both Courts, 








W xsrzanDist. 
October, 1840. 
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UNION BANK U8 WILLIAMS ET AL. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PAR 07 
NATCHITOCHES, THE JUDGE OF THE SEVENTH PRESIDING, — 

A statement of facts must be procured by the party intending toca’ 
and it is sufficient if it be made out at any time before, or on granting the 
appeal, 

Where the judge, in his statement of facts, certifies “ that the protestwa, | 
proved to have been regularly made, and the notices given accordingly,” 
it was held insufficient proof of notice to the endorsers; and the court not 
not being able to ascertain whether they were properly given, op jp 
examine the case on its merits, the appeal was dismissed, iho 

This is an action against the endorsers of a promis 
note of two thousand four hundred dollars, signed by Moore 

& Henderson, payable twelve months after date, to the order of 

Martin, Mears & Co., and of which the branch of the Union 

Bank, at Natchitoches, alleges it is the holder; that the said 

note was duly presented for payment, protested for non-pay- 

ment, and due and legal notice thereof given to the endo 

sers. a 

The defendants severed in their answers, and pleaded the 
general issue. Williams & Cockerell, two of the endorser, 
averred, that they were discharged from any liability they 
might have been under, by the endorsement and delivery of 
said note tu Martin, Mears & Co., the payees and first en 
dorsers. ) 

There was judgment for the defendants, rendered the 20th 

April, 1839. On the 18th March, 1840, the judge was | 

applied to for a statement of facts, who made it, and statés, | 

that the protest and notices were properly made and given; 7 

that it was proved, the note sued on was made and given to 

Martin, Mears & Co., who transferred it, by a blank endorse. 7 

ment, to the defendant Williams, who endorsed it to Heard & 


Jones, who endorsed it to Cockerell, who endorsed it back 7 


again to Martin, Mears & Co. “ 
The plaintiffs brought up the appeal. ; 








B 
yen to | 


ard & .. 










— contra, insisted on a trial of the merits. 
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, Dunbar and Hyams, for the defendants and WasrexxDzsr: 
s, moved to dismiss the appeal, on the ground that Oeober, 1840. 
statement of facts was insufficient to examine the case on “omen an 
‘Wemerits. The statement was made too late. 3 Louisiana 
"Reports 294; 5 Idem., 321. 


he 


witiehaniad at. 


Martin, J., delivered the opinion of the court. 


The dismissal of this appeal is asked on the following. 
8. 
24. That the statement of facts was not made until ten 
months after the judgment was rendered. 
2. The judge has not given the evidence, but his conclu- 
sions therefrom. 


: I, The Code of Practice has not fixed any period within 


A statement of 
the statement of facts must be made: It requiresonly facts must LS 
hat it be procured by the party intending to appeal, that is to —e i Pe 


By; before the appeal be granted. In this case, the state- t appeal, and 






flicient if it 
t of facts, and the order granting the appeal, were dated pepo ng at 


ime bef 
‘onthe same day. The statement was, therefore, made in or'o oo ane 


time. the appeal. 


_IL The judge states “that the protest was proved to have 
been regularly made, and the notices given accordingly.” 
As to the protest, we might test its regularity, because it is 
Apanscribed i in the record. But in regard to the notices, they 
not being in the record, and the failure of the judge to inform 


} meat what time, by whom, and to whom, or in what manner 


they were given, we connot ascertain whether they were 


} properly given. 


, As this statement does not énable us to examine the case 
. iis merits, we are constrained to dismiss the appeal. 


It is, therefore, ordered, that the appeal be dismissed, with 
costs, 
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Western Dist’ coat ‘ Wd 
Seren 1000. BROWN US. GUNNING’S CURATRIX ET AL.* nai the 
BROWN ‘ ousl 
ve. by 
GUNNIXG’s APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PaRisy op | mut 
CPPOTRAS BT At. RAPIDES, THE JUDGE THEREOF PRESIDING. s FP not 
eee | der 
A suit on the bond of a curatrix, against her sureties, to render her per. f plai 
sonally liable, and recover against them individually, must be instituted in i 

the courts of ordinary jurisdiction. g b I 
a . . e 4 of ¢ 
This is an action on the bond of a curatrix, against her Thi 

and her sureties, to render them personally liable for plain. q 
tiff’s demand. He alleges, that the widow of the late Wij. | i 

liam Gunning, was appointed curatrix of his succession in | 
January, 1834, and gave bond with William R. Leckie and hy 


P. Barry, as security, conditioned, that she would well and 
truly execute the duties of curatrix, according to law; that } 1 
she has received the funds and effects of said succession, and | 
converted them to her own use, and failed to use proper dilis 
gence in collecting other and many claims due to said suce 
cession. That he paid as the surety of William Gunning, 
in his lifetime, the sum of one thousand six hundred and fifty. 

; seven dollars eighty-three cents, being the amount of a note 
given by him to Morgan & Brothers, with ten per cent. in- 
terest per annum from maturity, and for which he has judgs 
ment in the sum of two thousand six hundred and sixty-seven 
dollars, interest and costs. That this sum has been admitted 
by the curatrix as due to him, and placed on the tableau filed 
by her, but has never been paid ; wherefore, he prays judg~ 
ment against her and her sureties, on the bond in solido, and 
personally. 

The defendants excepted to the jurisdiction of the District’ 
Court, and averred, that the Court of Probates had exclusive’ 
jurisdiction of this case. 

There was judgment sustaining this exception, and the: 
plaintiff appealed. 








* Bullard J., did not set in this case, having some interest in the suit, 
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‘Dunbar and Hyams, for the plaintiff and appellant, urged Wesrzuw Diet. 
_ ie cererssl of the judgment. The exception was errone- October, 1840. 
 F ously sustained. Suits on the bonds of curators and others, ~ ssowrae 

H OF must be brought in the court of general jurisdiction. It is ee 
pot a suit or demand against an estate, but an action to ren- conirant Beit 
} der the curatrix liable with her sureties, for the amount of the 


ft plaintiff ’*s claim on account of mal-administration. 



































Brent, contra, insisted this was a claim against the estate 
of Gunning, and must be produced in the Court of Probates. 
} This court has exclusive jurisdiction over all money demands 
| against an estate administered by curators, &c. Code of 
} Practice, 924 ; No. 9,997; 2 Louisiana Reports, 184. 


Martin J., delivered the opinion of the court. 


} © This is an action brought in the District Court, against a 
: F curatrix and her sureties, on her bond, to recover a sum of 
7 money, for which the plaintiff alleges he has been placed by 
| heron the tableau of distribution homologated by the Court 
: ' of Probates, on a charge of mal-administration of the estate, 
and the conversion of its funds to her own use. 
The defendants pleaded to the jurisdiction of the court, 
| averting, that the cognizance of a case like the present, is 
exclusively vested in the Court of Probates ; Code of Practice, 
997. By this article, it is provided, that “Courts of Probate, 
ed | who have appointed curators, or other persons administering 
ed | successions, alone have the power of compelling them to 
g- account and pay over what they may be found to owe.” 
The plaintiff does not seek to compel the curatrix to pay 4 jist on the 
him any part of the estate in her hands, but to recover from bond of a cura- 





, t st her 
ct her, de bonis propriis, a sum of money, which he alleges she —— vane 
j i H der her 
ve has been ordered to pay him, and which she has failed to pay, oy Tiabte, awd 
_- whereby he has the present action on her bond, against her to PP is 
em in- 
¢: | and her sureties, in consequence of her mal-administration dfrideally. west 
4 be instituted in 


and the conversion of the funds to her own use. We have courts of ordina- 
often held, that. suits like the present must be brought in the "y Jurisdiction. 
courts of ordinary jurisdiction. 
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WzsrzxxDisr. The exception to the jurisdiction of the District Court wie 
October, 1840. therefore, improperly sustained. om 2 we 


—_— 
HOOD 


veda 
ws. It is, therefore, ordered, adjudged and decreed, thet k 
M‘COREEE. —_ judgment of the District Court be annulled, avoided andi. } | 
versed ; the exception to the jurisdiction of the court overruled, 
and the case remanded for further proceedings according to © 
law ; the defendants and appellees paying the costs ofcte 


appeal. 


HOOD US. M‘CORKLE. 


d 
APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF 
CARROLL, JUDGE DAVIS PRESIDING. 
a 
Where a cause has been a second time submitted to a jury, and the verdict § ti 
does not appear manifestly erroneous, it will not be disturbed. j 


This is an action against the defendant, for killing the 
plaintiff’s slave Henry, and to recover his value, estimated 
at seventeen hundred dollars. a & 

This case was before the court at a former term, and:fe- | 
manded for a new trial: See 12 Louisiana Reports, 573). 

On the return of the cause, it was again tried by a jury. 
The evidence on the first trial was again read. wb | 

W. Sutton, sworn, says he saw the boy, Henry, inthe ® : 
field with M‘Corkle’s hands with a butcher knife. Bef ~ 
lieves there was a quarrel between the boy, Henry, and some 7 « 
of M‘Corkle’s hands. M‘Corkle was sent for in a hurry from 4] ¥ 
the house. He came and told the negro (who was making ) © - 
off) to stop. The negro started to run, and about thetime F ©» 
he reached the fence, he shot him; heard something said, 
but does not know what passed bomen the boy, Henry, and © 
M‘Corkle : Says the gun was loaded with small shot; he | 
(witness) loaded the gun, and was forty or fifty yards from © 
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when he shot the negro. The cotton in the field Wasrns Disr. 


25 ¥ 









“ was about as high as his head, and was open; the negro was October, 1840. 
oda ‘ghout twenty yards distant from M‘Corkle, and he does not = sop 
the | know whether he was on the fence or in the field, when shot. ued. 
ndie- | Hesays he saw him when he died. He did not go with = ©. 
ruled, } (M‘Corkle in the field, but went directly afier him. He saw 
Mgito | thenegro running up to the fence ; M‘Corkle telling him to 
fthe | «stop. The negro had the butcher knife in his hand, when 
a # ghot. 
Ft appeared, also, in evidence, that M‘Corkle was overseer 
for Chambliss, on whose plantation the negro was killed. 
That the negro had left the plaintiff’s plantation after twelve 
@elock, when he had come in and weighed his cotton. Oaly 
alane separated the two plantations. The negro had run 
away once before. He was found quarrelling with Cham- 
bliss’ slaves, and brandishing a butcher knife. 

Upon the whole evidence, the jury returned a verdict for 
the defendant. From judgment rendered thereon, the plain- 


erdict | tiffappealed. ' 
















M‘Guire and Selby, for the plaintiff: 
This is an action by the owner of a slave, to recover the 
‘value thereof, the slave having been killed by the defendant, 
without any legal cause. Such killing could only be justi- 
fied under particular circumstances, to be found in 1 Moreau’s 
Digest, page 108, section 32, and page 109, section 35; and 







| had brought himself withio the provisions of those statutes. 





ie Downs, for the defendant, submitted the case after a few 









| 8a Simon, J., delivered the opinion of the court. 


This case was once before this court, and was remanded 
fora new trial: 12 Louisiana Reports, page 578. On the 
second trial before the District Court, additional evidence was 


$1 VOL. XVI. 
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adduced by the parties, and after a new investigation 
the facts and circumstances relative to the killing of the = - nai 
tiff’s slave, by the defendant, the jury came again to ‘ 
same conclusion, and found a verdict in favor of the a 
ant; andafler an unsuccessful attempt to obtain a new trial, a 
the plaintiff appealed. if 
We have carefully examined the evidence found in the re 
cord, and we are not ready to say, that the verdict of the} jury 


ey 
is so manifestly erroneous, that it should not have our sane, | the 
tion; and we think the district judge did not err, in over. | al 
raling the motion for a new trial. ; 
It is, therefore, ordered, adjudged and decreed, that the of 
judgment of the District Court be affirmed, with costs. a 
m 
rs | 
a w 
at 
3 
HOOVER, TUTOR, &C. 08. GLASSCOCK. 4 
APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARIGH @ u 
CONCORDIA, JUDGE DAVIS PRESIDING. . ¢ 
a 


Where the endorser of a note, executed a mortgage, and employed such 
terms in the act of mortgage asshow that he intended absolutely to se 
cure the payment of the debt, he will be liable, without any of the neces- 
sary steps to fix his responsibility as endorser. 


This suit was originally instituted against the makers and 
endorser of a promissory note secured by mortgage. Thé 
mortgage appears to have been executed alone by the endor- 
ser, Glasscock. The plaintiff alleges that the note remains 
unpaid, and he prays judgment with mortgage, and that 
the mortgaged property be sold to satisfy hisjudgment. __ 

The defendant, Glasscock, admitted his endorsement, but 
denied every other allegation in the petition, 


’ 
mee cities Beet lel ae Carer ae ee oe. 





cat | 
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other defendants pleaded a general denial, and averred 
“othe P ge 


gy had not been served with duly authenticated copies of 
eas, &c. 


i. ‘The mortgage isin the usual form. Glasscock says that 


fehas transferred said note to the plaintiff as tutor, and 
to secure the punctual payment, he mortgages and hypothe- 


' tates the property named in the act of mortgage. 


‘There was judgment against Glasscock, the endorser, for 


t the sum claimed, and that the mortgaged property be seized 
and sold to pay the judgment, and he appealed. 


Ogden and Poindexter, for the plaintiff, urged the affirmance 

‘of judgment. The act of mortgage clearly bound the defend- 

ant, absolutely, topay the debt. It takes the case out of the 
mercantile law. | : 


Stacy, for defendant and appellant, insisted that the note 
was in negotiable or mercantile form, payable to the order of 
and endorsed by the defendant. Has he ever assumed any 
other capacity or obligation? The execution of the mort- 
gage was a voluntary act on the part of Glasscock. It does 
not seem to have been exacted by the plaintiff. The allega- 
tions of the petition are that defendant is liable, because he 
endorsed the note, and because he gave a mortgage to secure 


payment. 

“2. The mortgage is an accessory to a principal obligation ; 
‘and at the time of executing it, the obligation of Glasscock, 
on the note, was simply that of endorser. Did he change 
that in the act, or contract an absolute obligation to 
pay the note? The language used by him is, “whereas 
certain persons had executed the note payable to his 
order, and whereas he had endorsed said note, &c.,” 
showing that he appeared before the notary, acted and 
bound himself as endorser only, by an accessory obligation: ne 
principal debt was contracted in the act, but the execution of 
his original contract secured. Suppose the mortgage had 


1- been pony at the date of the note? See 12 Louisiana Re- 


ports, 386 


x » 


Wesrsen Dist. 
October, 1840, 
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Weaserrun Dist. 
October, 1840. 


oo 
RoOovER; TUTOR 


8. 
GLasScock, 


"Glasscock intended, absolutely, to secure the payment’ of. 
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8. The rules for the interpretation of agreements, show thay 
Glasscock only bound himself as endorser. Lowisiana'Oode, 
1947, 1950, 1943, 1944. , 

4. The plaintiff has interpreted the contract himself, and 
sought to hold the defendant liable, as endorser. Idem., 195); 
6 Louisiana Reports, 745; 9 Idem., 335. 


aa 
ie) | 


Morphy, J., delivered the opinion of the court. iw 


The petition sets forth that Benjamin F. Glasscock, have 


ing made over and transferred to the plaintiff, in his capacity 
of tutor of certain minors, a note of hand drawn to his order, 
the said Benjamin F. Glasscock, in order more effectually 
to secure the full and punctual payment of said note atits 
maturity, executed a mortgage for its amount on certain 
slaves, in favor of the plaintiff in his said capacity ; that 
when due the note was presented for payment to the draw. 
érs and the said transferor and mortgagor, who‘ refused to 
pay it. The petition concludes with a prayer for judgment, 
and for the seizure and sale of the property mortgaged (6 
satisfy thesame. The defendant pleaded the general isstie, 
There was judgment for the plaintiff, and the defendant 
appealed. 

It is contended, on the part of the appellant, that his prin- 
cipal obligation resulted from his endorsement on the note 
in suit; that having been released and discharged therefrom 
by the laches of the plaintiff, who gave him no notice of pro- 
test, the mortgage, which was only an accessory, must be with. 
out effect ; that he contracted no absolute obligation to pay 
the note, and that the mortgage was intended only to secure 
his endorsement on it, in case he became liable. 

This case must turn upon a proper construction of ‘the 
deed of mortgage executed by B. F. Glasscock; for it i 
élear that under the rules of the commercial law he cannot. 
be made liable ; the necessary steps, to fix his responaibility, 
as endorser, not having been taken. Upon an attentive @x- 
amination of this instrument, we have come to the conclu-. 
sioh, that the terms used in it clearly indicate that 
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debt, and that the mention made of his endorsenient Wasrsux Dist. 
‘to show the transfer of the note to the: plaintiff. October; 1840. 


The latter, who as tutor of minors was bound by law to in- “7 
| eet their funds only on mortgage, probably required of de- 2. 
fondant this kind of security. Had the defendant intended 


PANHAM. 


Where the en- 


to give this mortgage only to secure his conditional obliga- dorser of anote, 
executed a mort 


| tion as endorser, he ought clearly to have so expressedit. page and em- 
Whatever may have been his intention, the deed must speak Ployed —_ such 


sin the 
for itself, and the words used by the defendant clearly con- of mortgage - 
yey the idea that he absolutely undertook to pay the debt, camel oo 


, ; mts 
and that the mortgage was given to secure its punctual dis- ph or 


gg ; ini debt, he will be 

| charge. Verba fortius accipiuntur, contra proferentem. abl, who 

| “ Itis, therefore, ordered, that the judgment under review be sary steps to fix 

| affirmed, with costs. pape mone 
oe 


LOTT & IVES US. PARHAM. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF RA- 
PICES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING. 


Where a note was given by one partner for an ordinary partnership debt, in 
the name of the firm, and it is shown the defendant purchased out his co- 
partners, and agreed to pay all the plantation debts, he cannot resist pay- 

‘iment, on the ground that one partner had no authority to subscribe the 
note sued on, in the name of the firm. 


’This is an action on a promissory note, signed “Ives, 
Henry & Parham, by J. C. Henry,” for two hundred and fifty 
dollars, and also, an account annexed, against Parham, for 
sixty dollars and fifty cents. 

The defendant denied his liability to pay the note, aver- 
ring, that Henry had no authority to sign his name, and also 
denies, that this debt is included in an agreement he came 
under to pay the plantation debts. 






























Western Dist. 
: October, 1840. 


vs. 
PARHAM. 


——$—————— 
toTT & IVES 
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It appears that Ives, Henry & Parham, had formed a part. 
nership, to carry on and conduct a cotton plantation, and in 


the course of their business, the note sued on was given, and | 
the account raised with Lott and Ives, the present plainiifia | 

After this, Ives & Henry sold out by public act, all their ign. © 
terest in the plantation to Parham and wife, who agreed j in 4 


the act, to “pay all the plantation debis.” The claim of the the 
plaintiffs was shown to be a debt of this class. 


There was judgment for the plaintiffs, and the defendan 


appealed. 


ah 


Ogden, for the plaintiffs and appellees. 
Brent, for the defendant. 


Morphy J., delivered the opinion of the court. 


The plaintiffs claim on a note and open account, which 
were due by Ives, Henry & Parham, as joint owners of a 
plantation, but the payment of which was assumed bythe 
latter, in a sale made to him by his partners of the property 
held in common. The defendant denies his liability for the 
note sued on, averring, that he never authorized Henry, who 
signed it in the name of the partnership, to bind him for any 
purpose whatever. He also denies, that this note is included 
among the debts he assumed to pay. The plaintifis hada 
judgment below, from which defendant prosecutes this 
appeal. 

On examining the sale made to defendant by his co-proprie 
etors, we find that the plaintiffs claim is expressly included, 
and mentioned among the plantation debts which defendant 
undertook to discharge. We cannot consider the defence 
made below as serious, nor can we view this appeal in af 
other light than as one taken for delay. The damages prayec 
for by the appellees must be awarded to them. wid 

It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs and 
ten per cent. damages. 
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i o LYNCH ET AL 08. BREWER. 
a by 


bre 


aaa FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 


RAPIDES, JUDGE KING OF THE FIFTH PRESIDING. 
off! 


dpe dismissed for want of proper parties. 


This is a suit instituted by H. Erskine, Hugh Lynch, H. 
Robertson, and the legal representatives of Robert B. Menniss, 


| deceased, heretofore trading under the firm of Menniss, Lynch 


& Co., against the defendant on his promissory note. 

The defendant excepted to the petition, on the ground that 
one of the representatives of Menniss wasa minor. The ex- 
ceptions were overruled, and there was judgment for the 
plaintiffs, from which the defendant appealed. 

Both the appeal and appeal bond, were taken against 


Hugh Lynch & Co. 


Elgee, for the plaintiff, moved to dismiss the appeal for 
want of a proper appeal bond, or one given to the proper per- 


i q sons as appellees. 


} \ Nocounsel appeared for the defendant. 


Martin, J., delivered the opinion of the court. 
“The plaintiffs state that, heretofore, they were in pariner- 
ship, under the firm of Menniss, Lynch & Co., and that the 
defendant became indebted to them. They had judgment 
accordingly, and the defendant prayed for and obtained an 


| appeal from a judgment which he alleges was obtained 





against him by Hugh Lynch § Co., and gave bond to that 
firm. The citation issued to Hugh Lynch & Co,, and the 
record of the suit in which the plaintiffs had judgment was 
brought up. They have prayed for a dismissal of the appeal, 
on the ground that there was in fact none taken against them, 
no bond having been given, or citation issued to them. 
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Wesrsax Dr. The appellant does not appear in this court. It would be 
October 1840. difficult to find any reason for sustaining the appeal. 5 
MABLE ae 

qannE. It is, therefore, ordered and decreed, that it be distnisead: 
with costs. ich ee 





























APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
NATCHITOCHES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING, 


es, 4 
Appeal frivolous and for delay, and judgment affirmed with the maximum 
of damages. ; 


The plaintiff sues for the price of a slave, which he sold to 
the defendant for the sum of one thousand five hundred and 
ten dollars, by public act, dated the 15th September, 1886, 
in which the defendant bound himself to take upa note of the 
petitioner to one Daniel Murphy of New-Orleans, of the same 
amount, and which he had given for the purchase of t 
same slave, on the 28th February, 1837. ?; 

The plaintiff annexes both notes and acts of sale to the pe+ 
tition, and alleges that the defendant refuses to pay him the | 
said sum, although amicably demanded. He prays judge " 
ment for the amount of his demand, and that the slave, ‘| 
Isaac, be seized and sold to satisfy the same. ; 

The defendant pleaded a general denial, and averred that ' 
the plaintiff was indebted to him, in the sum of one thousand | | 
six hundred dollars, by promissory note, which he pleads in, { ph 
compensation ; and prays that it be recognized, and that he |) ja 

tic 
an 


cee OS PEREEEE € 8 


> * 
~_ 


poas = 


have judgment over against the plaintiff for this or such: ¥ 


“4 


other sum as may be found due ; and for a trial by jury. 4. | 
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suit was on an obligation which had ceased to be condi- 
| -and there was no affidavit annexed. The defendant’s 
) counsel took his bill of exceptions. 
- The act of sale of the slave from plaintiff to defendant, has 
the following clause: 
“The above sale is made for and in consideration df the 
it H gum of one thousand five hundred and ten dollars, for which 
+ @ the purchaser hereby binds himself, his heirs, &c., to take up 
i and pay a certain promissory note for the like sum, signed by 
+ thesaid Mahle, payable six months after date, to the order 
~ >), & of Thomas H. Airy & Co., endorsed by them and Michael 
18 OF ] Colgan & Company, which note bears date the 27th day of 
! © February, 1837, and is negotiable at the City Bank, &c., and 
ee | was given for the consideration of the sale of said slave, from 
um =F Daniel Murphy to the present vendor.” 
: | There was judgment for the plaintiff, for the amount of his 
demand ; also, allowing the defendant credit for thirty-three 
| dollars, with interest, in compensation of the costs of suit. 





| judgment as a delay case, and with damages. 


| Rothrock, for the appellant, submitted the case on written 
| points, urging, in substance, that the suit is upon a contract 
} which contained a condition which had not happened, and 
} that until then, the plaintiff had no cause of action, and that 
the judgment should be reversed. 


$5? 


Martin, J., delivered the opinion of the court. 


? ee 
aan cnenenmtcaees - - _ 
Kao RS os i a as Ee oe 


“The plaintiff claims the price of a slave. The defendant 
_ pleaded the general issue and compensation. There was 
| jadgment against him for the price claimed, and compensa- 
tion allowed in the sum of thirty-three dollars, with interest, 
and he appealed. 

_ $2 VOL. XVI. 
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‘the : ” Boyce, for the plaintiff, insisted on the affirmance of the 


these pleadings and issues the parties went to trial. Waermnw Dist’ 
judge overruled the prayer for a jury, on the ground that, October, 1840. 
—— 


MAHLE 
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TERRY. 
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WasreexDisr. The notarial act of sale shows, that the defendant gave his 
October, 1840. note for the price of a slave, and engaged to take up a note of 
comEMAN Er at (Ue Same amount, given by his vendor to one Daniel Murphy, 
ve. from whom he purchased the said slave ; and stipulated, 
FLINT. 

that he should not be liable for any darmages: interest: or 
costs, resulting from the non-payment of the note at matu. 

rity. 
There is neither allegation or proof that he took up the 
Appeal frivo- note ; and the plaintiff has shown that he did not, by annex. 
lous and for de- ; aa 
lay, and judg- ing it to the petition. The judgment was for the whole 
ment ifirme! amount of the price claimed, and the only credit claimed 
pgy of dama- was allowed, with legal interest from the inception of the suit, 
” The defendant has, therefore, no right to complain: on the 
contrary, this appeal is evidently taken for delay, and is 


frivolous. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs and 
ten per cent. damages. 


COLEMAN ET AL 8. FLINT. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
RAPIDES, THE JUDGE THEREOF PRESIDING. 


If it appears from reading the protest, that demand of payment was made at 
the proper place on the cashier of the bank, it is sufficient, although it 
may not be expressly stated that the demand was made in the banking- 
house. 

When the appeal is for delay, damages will be allowed. 


This is an action against the endorser of a promissory note, 
for six hundred and eighty-nine dollars and ninety-two cents, 
signed by Spencer Griffin, and made payable (o the order of 
V. F. Cotton. 

Flint was the only endorser that made defence. He plead- 


ed the general issue, and there was judgment against him in | 


solido, from which he appealed. 
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for the plaintiffs and appellees, insisted that the 
: was frivolous and taken for delay, and that the judg- 
“gnent should be affirmed, with damages. 





. } Denber and Hyams, contra. 


Garland, J., delivered the opinion of the court. 


_ This action is brought to enforce the payment of a promis- 
note, drawn by Griffin, payable to the order of Cotton, 
transferred it by endorsement to E. H. Flint & Co., and 

they ‘0 the plaintiffs. Judgment was given against E. H. 

7 Flint alone, who is the surviving partner of the late firm of 
E.H. Flint & Co., and he appealed. The note has been 
segularly protested, and notice given to the endorser. Our 
altention has been directed to the protest, and it is said the 
demand of payment is not sufficiently set forth in it, as the 
folary does not say he made the demand on the cashier in 
the banking-house. We think no one can read the protest 
without being satisfied the demand was there made. We 
must consider the appeal as one for delay, and, therefore, 
affirm the judgment, with five per cent. damages and costs. 





BOLER U8. DAY. 


‘APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF 


CATAHOULA, THE JUDGE OF THE DISTRICT PRESIDING, 


Where the answer, judgment, and part of the parole evidence appears to 
have been lost, an application for a certiorari would be useless, as the 
tecord cannot in such a state be perfected, and when it appears that jus- 

«tice does not require it, the cause will not be remanded for a new trial. 


This is an action of slander, for slanderous words charged 
_ tohave been spoken by the defendant, maliciously and with 
 # view to slander, defame and injure the plaintiff in his good 
| name and character. The plaintiff alleges that he bas sus- 
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WesrenwDisr, tained great injury in consequence of this slander, and prays 
October, 1840. judgment for twenty thousand dollars in damages, and pn 
















' BOLER by jury. 
= The answer of the defendant is lost, together with the 


judgment of the court, and some of the evidence taken down 
in writing. There appears to have been many witnesses | 
examined-on both sides, and only a part of the oot a 
comes up with the record. “4 4 

The cause was submitted toa jury, who returned the fol. 
lowing verdict: ‘We of the jury are of opinion thatthe | 
defendant uttered the words alleged i in the petition, but that 
the plaintiff has not sustained any injury thereby.” 

Upon this verdict there appears to have been a judgment | 
rendered, and, after an unsuccessful effort to obtain a new 
trial, the plaintiff appealed. 


mee 


“ 


Downs and Copley, for the appellant prayed for a certiorari, 
to complete the record. 


M‘Guire, contra, moved to dismiss the appeal. 


1. That he has not been served with a copy of the peti- 
tion of appeal as required by law. If this be overruled, he 
further prays to dismiss, on the ground that the transcript does 
not contain evidence of the case sufficient for this court to 
revise the judgment. The answer of defendant is not in the 
record. There is no judgment of the court. 

2. There is no statement of facts; there is no evidence | | 
that the clerk was required to take down the testimonyin | # 
the case. 

3. This is not such a case as can be cured by certiorari. 
The papers missing are lost and cannot be procured or sent 
here by the clerk, and it is evident from what appears, that 
justice does not require the case should be remanded fora 
new trial. 


eeaaceaesxeu:s sw epee eee 


Simon, J., delivered the opinion of the court. 


The appellee filed a written motion to dismiss this appeal, 
on the ground that the transcript does not contain the records 
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tthe case, sufficient for this court to revise the judgment, 


‘gomplained of. 


This is an action of slander, in which the verdict of the 
was given in favor of the defendant, and the plaintiff, 


nt appeal. 


“¢)The clerk, in one of his certificates annexed to the record, 
} certifies that the testimony of several witnesses whom he 


a 


games, and which had been taken down by him, was lost 
from the papers in open court, together with the answer filed 
iby the defendant, and on a careful examination of the record, 


' wefind that a part of the evidence taken down by the clerk 


fiscopied in the transcript, but that there is no statement of 
facts, and nothing to show that the clerk was required to take 
down the testimony adduced by either of the parties. 

In this imperfect state of the case, it is certainly impossible 
for us to revise the verdict of the jury and the judgment of 
the court, rendered thereon; the appellant, however, has 
made application that the case be remanded, but he has 
made no showing to that effect. Had he made a motion for 
‘A certiorari, it would have been useless, as the answer and a 
“part of the parole evidence appear to have been lost, and from 
‘the evidence which the record shows, it does not appear to us 
that justice requires that this cause should be remanded for 


) ‘anew trial. 


~ It is, therefore, ordered, adjudged and decreed, that this 
Appeal be dismissed, with costs. 


¢ 
' 


Wesrean Dist. | 
October, 1840. 
—— 
BOLER 
v8. 

Dart. 
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HAHROD 
v8. 


Western Dist. 
October, 1840. 





VOORHIES’ AD- 
MINISTRATRIX. An order of seizure and sale is so far a judgment as to authorize an appeal; 
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HARROD v8. VOORHIES’ ADMINISTRATRIX. i aie 


but it is not a judgment in the true and legal sense of the term, , 
So, the granting an order of seizure and sale does not prevent the prescrip- 
tion of five or ten years from running against the note and debt on which 
it is founded. 
A deed of mortgage executed before a justice of the peace, will not authorize 
an order of seizure, as that officer is wholly unauthorized to pass such acts, 


This is an action on a promissory note, for eight hundred, 
and ninety-five dollars, dated in June, 1824, and signed by 
the late Cornelius Voorhies, deceased, and secured by mort. 
gage, executed before a justice of the peace. The plaintiff 
demanded payment of the widow and administratrix of the 
deceased, which was refused. There is credit on the note; 
leaving a balance of four hundred and one dollars and ninety. 
six cents, yet due. 7 

This mortgage is certified to be recorded in the parish 
judge’s office, by Cornelius Voorhies, who executed it, and 
who was also at the same time parish judge. The defends 
ant pleaded a general denial, and that the debt had long 
since been extinguished by payment, and that if the defends 
ant be unable to make proof of payment from the great 
length of time that has elapsed ; then she avers it is extin« 
guished by prescription of five and ten years, which is pleaded, 

The evidence shows that on the 4th September, 1825, an 
order of seizure and sale was granted and issued on this note 
and mortgage, and some property was seized, and part of the 
debt paid by the surrender of a slave, which had been inclu. 
ded in the pretended mortgage. No further proceedings 
appear to have been had until since the death of Voorhies. 
In 1829, suit was instituted for this balance, in the Court of 
Probates. The administratrix filed her answer in February, 
1840, pleading payment and prescription. 

There was judgment for the defendant, and the plaintiff 
appealed. 


4g 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF AVOVELU RG. 
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7 —_-Ayams, for the plaintiff, insisted that the demand consisted Wssrenx Dist, 
7 ofa judicial confession and a judgment of the court thereon, October, 1840. 
“« | andis not liable to prescription. It is true, when the debtor anno 

ty | dies the judgment can only be enforced in a particular man- yoonung? ap- 
peal; |» ner; and the remedy may resolve itself into an action on the ™™¥1STRATRIX. 
“je judgment, and that prescription might run in ten years from 
scrip’ «| + the time this right of action arose ; to wit, from the time of 
vhich © | ~—srefusal to admit the claim. 
i § 2. But even this view of the case may be going too far, for 
if a judgment, during the debtor’s life is imprescriptible or not 









































ida subject to the five or ten year’s prescription, how can his death 
if affect or alter the right of the creditor, except so far as to 
red, change the remedy or mode of enforcing the judgment in 
| by the Court of Probates. 
ort. 
uiff Morphy, J., delivered the opinion of the court. 
the The plaintiff brought suit against the estate of Cornelius 
ote, Voorhies, for the balauce of a note, bearing date the 24th of 
ly. June, 1824, and filed with his petition, as evidences of his 
claim, the note itself, and an act of mortgage on a tract of 
ish land and a negro, executed before Henry Boyce, a justice of 
ind the peace, of the parish of Avoyelles. The defendant plead- 
d- ed the general issue, payment, and the prescription of five - 
ng and ten years. The plea of prescription was sustained, and 
id- plaintiff appealed. 
at The record shows that in June, 1825, the plaintiff sued ; 
D- out of the District Court of the sixth judicial district, an 
id. order of seizure and sale, and that various fruitless attempts 
an were nade, from time to time, to levy the amount of the debt ; 
te when in June, 1826, C. Voorhies sold to the plaintiff the 
re slave mortgaged in part payment of his claim ; thus reducing 
U- it to the balance now sued for. From that period, no steps 
zs. appear to have been taken to enforce the payment of the 
8. balance. 
of The case has been submitted without argument. The 
£ appellant has, however, favored us with a long brief; he con- 
tends that the plea of prescription cannot avail the defendant, 
ff because in 1826, he (the appellant) obtained on his mort- 
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Weserrny Dist. gage an order of seizure and sale, and that, under 4 
October, 1840" reneated adjudications of this court, such a decies has 
eee een eenatannd 
marron © EXpressly recognized as a judgment; his whole reasonin, 
ae 
MISISTRATRIX. judgment, against which he urges that no prescription exists 
under our laws. The view we have taken of this case 
it unnecessary to inquire into the correctness of the last f 
of the position assumed by the appellant ; to wit, that no, 
prescription runs against a judgment. 4 
This court has frequently held, it is true, that when iy 
judge issues an order of seizure and sale, he renders such a, 
decree as can be appealed from. If executory process ig, 


prayed for on an act importing a confession of judgment, the. 

judge must examine and decide whether the instrument. 

unites all the requisites of the law necessary to authorize thig. 

summary proceeding. So far it is a judgment, and an appeal. 

must lie from it, as from all other orders of court, that might ~ 
‘ work an irreparable injury. A judge might, erroneously, 


make such an order on evidence not warranting the issuing. 
of it. Such, for instance, has been the case in the very 
An ord f . ‘ 

seizure and sale aecree relied on. It was granted in a deed of mortgage, 

is so far a judg- executed before a justice of the peace ; an officer wholly. 
ment as to au- 

thorize an ap- unauthorized to pass such acts, except in certain cases, none 

ag Aad of which are proved to have existed in the premises. But 

legal tage such a decree is not a judgment in the true and legal sense of 

sen . . . 

the term. the term, and possesses none of its features. It issues with- 

_ out citation to the adverse party ; it decides on no issue made 

up between the parties, nor does it adjudicate, to the party 


obtaining it, any right in addition to those secured by his 


notarial contract. If such an order was a real judgment, it. 


would be out of the power of the judge granting it to set it 


aside ; after rendering this decree, he would be divested of 


all jurisdiction, and it could be reversed only by means of an 
appeal or a separate action of nullity; whereas, it is every 
day’s practice for the judge issuing such orders to set them 
aside, on a rule to show cause or an opposition ; and in most 


cases the proceedings are turned into an ordinary suit, in 


which a final judgment ig afterwards rendered. Such a 


ap- Proceeds on the idea that the plaintiff’s title is an ct 
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| dieree ree then can be viewed only as giving the aid of the offi- Wasrenx Dist. = 
 @i8 of justice, to execute an obligation which, by law, produ. ober, 1840. 
ees the effects of a judgment, in relation to the particular —4arapo_ 
rly mortgaged. The recording of it conferson the pat= snaps, > 






en 









clot, | ty no additional right or lien; and should the property morte . yy: . 
ikea | be destroyed, the decree would be wholly inoperative sure and —— 
part 1 4nd unavailing ; the creditor would be compelled to bring the ; a 

MO. 7 gilit on the evidence of his debt, in order to have a judgment. ie — 
4 4 Plaintiffs note and mortgage have not merged in the decree ning against the 
Af @ , made on them, as they would have done in a contradictory ycn™ feet 
ha | jédgment, rendered by a competent court. If they were lia~ founded. 

1% | ble to prescription, surely the order of the district judge, 

the, | merely granting executory process on them, could not shield 

ent, } them from its operation. We have held, that where the pay- 

his, ment of a note is secured by mortgage, the extinguishment of 

eal FT the principal obligation, evidenced by the note, extinguishes, 


ght “] ipso facto, the mortgage which is but an accessory, although 
ly, 7 it imports a confession of judgment. Louisiana Code, 3505. 
ng) q i 4 Louisiana Reports, 326, Shields vs, Brandige. 


ery | 
ge, a r It is, therefore, ordered, that the judgment below be 
lif, | affirmed, with costs, 
me 8 fF 
but 
of eeeitenieenenel 
Ihe 
de - 
AMADO US. BREDA. 
rly 
his 
; ] APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF “ 
, "6 : ; NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. 
t FF 
of An affidavit for a trial by jury, in an action on a monied obligation, where 
o F @ plea of compensation and reconvention is set up, is insufficient under the 
ry : act of 20th March, 1839, “amending the Code of Practice,” when the 
a facts stated do not clearly show they would affect the plaintiff’s right of 
" recovery. 7 
* The defendant, to obtain a trial by jury, when sued on his note or monied 
A obligation, must swear to all the allegations in his plea or answer. 
33 VOL. XVI. 














Western Disr. 


October, 1840. 


4mMapDo 
v8. 
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This is an action by the holder of two promissory 
for three hundred dollars each, against the maker, 
notes are endorsed in blank by the payee. There is aia 4 
credit of two hundred dollars on one of them. The plaintiff 
prays judgment for four hundred dollars and interest. ° > 


The defendant averred, that the notes were given in cone | 


sideration that the plaintiff and his co-partner should furnish 
bricks and complete a house ; that he had furnished a ta af 
quantity of lime, more than was used, and had been te ay. 
for a much greater quantity of bricks, than were laid or used; 


and that the work was not completed in a workmanlike 4 | 
manner, in consequence of all of which, he ie entitled toa | 4 
large amount in damages, which he prays may be allowed 7 


him in compensation and reconvention; that experts ‘be | 


appointed to examine the work, and report, &c., and he prays qt 
for a jury. oon 


The defendant made oath, “that the facts and allegations 


stated in his answer are true, as far as the same are stated | 
from his own knowledge.” ne 


The district judge decided, that the affidavit was insofie 4 


cient to entitle the defendant to a jury, under the act of 20th ‘ : 
March, 1839 ; to which decision a bill of exceptions was taken, J 
The plaintiff proved the execution of the notes, and offered 


them in evidence. The defendant produced no testimony, | 
There was judgment for the plaintiff, and the defendant 7 
appealed. ! 


Dunbar and Hyams, for plaintiff. 
Morse and Roysden, for defendant. 


Simon, J., ‘delivered the opinion of the court. | 

This suit being instituted by the endorsee of two orb 7 
sory notes of hand, defendant sets up in substance, as his — 
defence, that they were given in consideration of a contract — 
to build a house, which he alleges was never completed; — 
that he is entitled to a reconventional demand against the | 
notes sued on, for materials by him furnished to plaintiffand — 
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2 ie partners, and for damages, for the amount of which he Wzsreax Dust, 


4 | aims credit on said notes, and that the consideration thereof October, 1840. 
—=eees 


: : | fas failed. He further prays fora trial by jury, and annexes sane 


7 whis answer an affidavit, in which he swears that the facts 8. 
4 | and allegations therein set forth are true, so far as the same onan 
1 ape stated of his own knowledge. The district judge refused to 
1 allow the trial by jury, and the case having been tried before ’ 
1 thecourt, judgment was rendered against defendant, from 
; which judgment he appealed. 
| The only question presented to our consideration, results 
1 from a bill of exceptions taken to the opinion of the judge 
E @ quo, refusing to allow the trial by jury. 
4 + Under the provisions of the 24th section of the act of the 
7 20th March, 1839, entitled “an act to amend the Code of An affidavit for 
1 Practice,” all suits against makers and endorsers of promis- s. sug 3, "8 
7 sory notes, &c., &c., are to be tried without a jury, unless, pagel ao 
| among other exceptions, the defendant sets up a plea of com- plea of compen- 


sation and recon- 


| pensation and reconvention, or alleges want or failure of con- vention is setup, 
sideration, and makes oath to the truth of all his allegations. Viger the set of 


In this case the facts alleged in the answer, in support of the 2th —- Mareh, 
: ., 1839, *amend- 
reconventional demand and of the plea of failure of conside- ing the Code of 
. ; ” 
ration, are not stated so as to show clearly, that they would — Bae 
7 affect the plaintiff’s right of recovery; plaintiff is the endor- 40 not 
} see of the notes, and the loose allegations of the defendant, affect the plain- 
} that the notes belong to several persons, partners of the plain- pa 
tiff, some of whom are unknown to the defendant, do not, in 
ropinion, show that the defence set up could be of a 
our opinion, show th p fay 


effect against the plaintiff. The law of 1839, allows a trial to obtain a trial 
by jury, when the defence, within the object of the law, is Y 


certain and unequivocal, and when the defendant makes oath or monied obli- 
gation, must 


to the truth of all the allegations in his plea or answer. We swear to all the 

think, in this case, that the defendanvt’s affidavit is insufficient, mm porn 

and thatthe judge a quo, did not err in disallowing a trial by 3 
jury. 

We come the more readily to this conclusion, that the 

- defendant, who had an opportunity of establishing before the 


court, the truth of the facts stated in his answer, did not pro- 


| duce any evidence in support of his alleged reconventional 
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WaerzawDisr. demand; if his defence had been a serious and real. 
October, 1840. might have tried it before the court as well as before a. jury, 
 werorzn 20d not having availed himself of it, we must presume th 
ve. he could not substantiate it. We are only astonished that 
LARENAUDIERE. - . . ° a 
attempted to swear to allegations which he did not, even on — 
the trial of the cause, show any disposition to prove and jug. 
tify. ‘ot 
+} he 3 
It is, therefore, ordered, adjudged and decreed, that the — - 
judgment of the District Court be affirmed, with costs, ing 


long 


- i ee tn oe Ee sax 


METOYER US. LARENAUDIERE. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE ranwin Or 
NATCHITOCHES, JUDGE KING OF THE FIFTH PRESIDING, a 

In a petitory action for a tract of land, the sheriff’s deed under which the 1 
plaintiff claims, when jn due form, is admissible in evidence. sid 4 

It is not a valid objection to the admissibility of a sheriff’s deed in eyi- — 
dence, that it appears from a record accompanying it, that the land was — 
not duly advertised before sale, and that the irregularity is not cured by — 
the monition law. The deed must be admitted, leaving its ere Tr 
tothe jury, under the instructions of the court. 


This isa petitory action. The plaintiff alleges that aie 1 
the rightful owner of a tract of land, containing six hundred — 1: 
and forty acres, situated on that part of Red River called Old | 
River; the title to which tract was confirmed to. one 
Jean Lassoure, by act of congress, bearing date 5th Feb- 
ruary, 1825, and has now passed to him by a regular chainof 7 
mesne conveyances. That the defendant has taken posses 
sion without title, and continues to hold it illegally, and 
against his just claim and rights. ap . 
The defendant pleaded a general denial. That if the 7 
plaintiff had any title, it was false and fraudulent, and did 7 
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“no manner of effect in transferring property. 
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prove his tile to the land; and for this purpose offered the 
gheriff’s deed of sale, which was objected to by defendant’s 


' ‘gounsel, because it appeared by the records of the suit, in 


wance of which it had been sold, that the land or pro- 
perty had not been duly advertised before sale, during the 
time prescribed by law, and that the irregularity was not 
cured by the monition law of 1834. The court sustained the 
objection, and the plaintiff excepted to its opinion. 
Before closing his evidence, the plaintiff moved for leave to 
take a non-suit, which was denied, the court being of opin- 


jon, that the defendant having plead a demand in compensa- 


tion, the plaintiff could not discontinue. To this decision, the 
plaintiff took his bill of exceptions. 
». There was judgment for the defendant, quieting him in 


his title to the land in question. The plaintiff appealed. 


Sherburne and Dunbar, for the plaintiff, urged the reversal 
They showed, that even if the deed was 
defective, yet it was in due form, and must be admitted in 
evidence. It is not so defective as to be a nullity, and, there- 


} _ fore, cannot be disregarded. The objection goes more to the 
eis | 


effect than its admissibility. 


Brent, for the defendant, insisted that the rejection of the 
sheriff ’s deed was properly decided, because it was shown to 
be defective on its face, and conferred no title : 8 Martin, N. 
8., 526. 

2. The sheriff’s deed in question, isdeclared by law to have 
In this respect, 
and in legal contemplation, it does not differ from an unsign- 
ed or unproved deed. The latter is just as good a title to 
property as the former. Both are equally defective. Why, 


“got cover the locus in quo. He claims five hundred dollats WasreamDxer. 
_ ge'damages, in compensation and reconvention. There was October, 1840. 
} ‘nm order to have the land accurately surveyed, and a dia- 
+ gram made thereof. 

+ Under these pleadings and issues the trial progressed be- 
1} fore the court and a jury. The plaintiff offered evidence to 
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WisreuxDiet. then, should a court err, in rejecting one, when it is permit. q 


October, 1840. ted to reject the other? It seems to me to be the 
——_— 


meroren province of the court, to decide what is legal evidence of title ‘ 
ba to go tothe jury. This deed is a nullity upon its very face, 
and as such, wholly incapable of transferring property. Thig , 
point was conceded, I believe, in argument, but if not, itjg | 

easy to establish it from the decisions of the court. Ifsuch _ 


LARENAUDIERE, 


be the fact, then, and it cannot be questioned, it would haye 


been a very useless thing to permit it to go to the jury, and it ‘ : 
would now be equally as useless to remand the case, for the | 


purpose of allowing a nullity to go before the jury. The law 


surely cannot require so vain a thing as this. As to the effect of 


informalities in judicial sales, See 9 Louisiana Reports, 421; 
4 Idem., 150 and 207 ; 3 Idem., 421 ; 8 Martin, N. S., 246; 
7 Idem., 185; 11 Martin, 610 and 615. 


Bullard, J., delivered the opinion of the court. 


In this case, the plaintiff asserts title toa tract of land in 
In a petitory Possession of the defendant. There was a verdict and judg. 


(phim ment for the defendant, and the plaintiff appealed. 
iff’s deed under Our attention has been called to a bill of exceptions, from 


tiff claime, when which it appears that the plaintifi ’s counsel offered to read 


in due form, is in evidence, a sberiff’s deed of the land in controversy, to the 
missible in 
evidence. introduction of which the defendant objected, on the ground 


a that it appeared by the record of the suit of Benjamin Me- 


objection to the Layer Vs. J. P. M. Dubois, that the land designated in the 


a sherif's deed - deed was not advertised prior to the sale, during the time 


in evidence, that prescribed by law. The court being further of opinion, that. 
it appears trom P 
arecord accom- the irregularity is not cured by the act of 1834, rejected the 


that 
the a .. not deed as evidence. 


advertised os nie 
gwen row We are of opinion the court erred. The sheriff’s deed 


that the irregu- being in due form, ought to have been admitted, leaving its 


mow A a re legal effects to be judged of by the jury, under the instrue- 


a, Jaw: tion of the court. Such has been the uniform decisions of 
be admitted, {his court. We express no opinion, whether the alleged 


Moat ee irregularity or nullity has been cured, by the prescription es 


i — of tablished by the actof the legislature of 1834. 


the court. 
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OF THE STATE OF LOUISIANA. 


| pitted therefore, ordered and decreed by the court, thatthe Weersax Dist. 
x nt of the District Court be avoided and reversed, the tbery 1840. 
| Werdict set aside, and that the case be remanded for a new 


trial, with instructions to the judge not to reject the sheriff ’s 
feed on the ground stated in the bill of exceptions; and that 


dhe appellees pay the costs of the appeal. 


MANICE v8. LONG. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. 


Judgment affirmed, with the maximum of damages. 


This is an action against O’Neal as maker, and De Russy, 
William Long and John Tucker, as endorsers of a promissory 
note. O’Neal and De Russy, confessed judgment in solido ; 
and there was judgment by default, made final against Long 
and Tucker. Long appealed. © 

The protest and notices to the endorsers, are all the evi- 
dence adduced by the plaintiff. The notice to Long was 
served, by being “left with his clerk at his counting-room.” 

The defendant waived the formalities of citation and 
answer, and made no defence. 

This case was submitted without any brief, or argument. 


Martin J., delivered the opinion of the court. 


The defendant is appellant from a judgment against him, 
aa one of several endorsers of a promissory note. He waived 
citation and answer, and judgment was taken against him 


’ and the other defendants by default, and made final on the 


production of the note and protest. The notice was “left with 
the clerk of the appellant, at his counting-room.” There was 
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Wesrzax Dist. no serious defence, but the present defendant alone sp, 
October, 1840. and has shown no error in the judgment. 





aupar’s Wire The appellee has prayed for damages, and we think ri ‘ hu 
anpary, aenuvs- entitled to them. a 2m 
np ening ; e ae su 
urrenverons. It is, therefore, ordered, adjudged and decreed, that pr 
judgment of the District Court be affirmed, with costsand @ to 
ten per cent. damages. | o FD se 
ch 
7 ba 
an 
hi 
be 
| fis 
he 
ARDRY’S WIFE U8. ARDRY, HER HUSBAND: KAIN & CO. ET AL, — 
INTERVENORS. Tua 
APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH or q ; ul 
RAPIDES, JUDGE KING OF THE FIFTH DISTRICT PRESIDING, : 4 
The letter of law may be disregarded with the honest intention of seeking tl 


its spirit when it leads to an absurd conclusion, and the judge is bound to. 
recede from the letter until he arrives at a reasonable conclusion, : 

Thearticle 391 of the Code of Practice, provides that “one may intervene 
either before or after issue joined, provided the intervention do not. 
retard the principal suit; yet time must be allowed to cite the party 
against whom it is directed, and the same delays, to answer or respond to 
interrogatories, given as in ordinary suits. 

So, where the plaintiff has treated the intervening parties as properly in 
court, he must allow them the usual delays to bring in the answers of all) 
the necessary parties. $. 


This is an action by the wife against her husband fora, | 
separation of property, and sundry creditors of the husband” 
who intervened in the suit. 

The plaintiff alleges that when she married her prensili 





. way 
ee Cl 


husband, she brought a large amount of paraphernal pros j 
perty in marriage ; being owner of one-half of her first hus- 
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ys for a separation of property, and that she be decreed 
to have the exclusive control and administration of her own 
separate and paraphernal property, and that of her minor 


® children ; that her mortgage upon the property of her hus- 


band, for the reimbursement of such of her property, effects 
and money, as he may have alienated and appropriated to 
his own use, be recognized, and that judgment of separation 


® be pronounced in her favor, accordingly, for the sum of 
® five thousand seven hundred and eighty-four dollars which 
® he justly owes her. 


This suit was filed the 7th May, 1840, and the wife au- 
thorized by the judge to institute suit, and on the same day 
the husband acknowledged service of the petition, and wai- 
ved all the other process. On the next day, the defendant 
came into court and confessed judgment ; acknowledging 
that all the allegations in the plaintiff’s petition are substan- 
tially true, and that he confesses judgment according to 
the prayer of the petition. 

«On the 11th May, Barret and Young filed their petition of 


| intervention, alleging themselves to be creditors of Ardry the 
¥ husband ; upon which citations issued, allowing thirteen days 
] for the return thereof. 


Kain & Co., Lambeth & Thompson, and James Pearce, 


| allintervened and claimed to be creditors of Ardry, and 


prayed for leave to file their several interventions, and also 
alleged fraud and collusion between the husband and wife in 


*F this suit, with a view to defraud creditors and keep them out 








of their just rights. They pray that Ardry and wife be 
both cited. This petition was filed the 13th May, 1840, and 
on the same day citations issued, returnable in thirteen days. 

The plaintiff amended her petition, and propounded inter- 


an j | togatories to Lambeth & Thompson, relative to the nature of 


$4 VOL. XVI. 


' -faid’s community, and in possession of the other half a8 Wzsrzns Dist. 
® the tutrix of her children by the first marriage. That ber 
4 fusband’s affairs are in a deranged and embarrassed state, so 
4 much so that she is induced to believe his estate will not be 
® sufficient to satisfy -her claims and rights; wherefore, she 


October, 1840, 


ARDRY’S WIFE 
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Wasrens Dist. their claim; and the defendant, Ardry, was sworn in open 
- October, 1840. court to answer interrogatories touching his account with 
Tapers wire, Lambeth & Thompson, all of which was done at the instanee 
us. of the plaintiff. ‘eta 

a Se “emg On the 22d.May, 1840, at the same term of the court, the 

ee rs plaintiff went intoa trial on the merits, and offered evi 

had judgment of separation of property, and for the suniof 

four thousand nine hundred dollars, with legal i nen 
mortgage. 3 
When the case was called for trial, the intervenors objected ; 

to going into trial at that. time, and moved a continuanes — 
until all the parties were properly before the court, as servicg 4 
of the citations had not been returned, nor the legal delay | 
expired ; that the utmost diligence had been used tobring | 
before the court the proper parties, by the intervenors, and 7 
that by the articles 389 and 393, of the Code of Practicesthe | 
“petition of intervention must be served on the adverse | 

in order that he may answer the same in the delay given in 

ordinary suits.” an, 
But the court refused to continue the cause so asto afford the 

intervenors the legal delay necessary to bring the defendants 

properly before the court, or even to read their petitions, or 

take any part in the trial of the cause, on the ground that 

there was no issue between the intervenors and original par. 
ties, and that the intervenors cannot retard the progress ofthe |) 
cause ; to which opinion of the court, the intervenors excep. | 

ted and appealed. ul 
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Hyams and Dunbar, for the plaintiff. 
Elgee, Thomas and Ogden, for the intervenors and appel. t 


lants. Wig 
‘ om a 


tt 
This is a suit for a separation of property. Certain erédi- 

torsof the husband intervened, who opposed the original 

parties proceeding to trial, until the citations of the intervé- 


Martin, J., delivered the opinion of the court. 
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"and the Code of Practice, the intervenors could not retard 


_ @f exception. The cause pruceeded, judgment was given, 
and the intervenors appealed. 


: ' - The appellants show that they alleged fraud and collu- 
' jgion; that the original parties hurried on the case with unu- 
‘| gual rapidity ; the husband giving every aid in his power to 
| the plaintiff. 

4 ~ Phe petition was filed on the 7th May, 1840, the very day 
| the wife was authorized to bring suit, and on the same day 
the husband acknowledged service of the petition and 
| waived citation. On the next day he confessed judgment ; 
7) acknowledging that all the allegations in the petition were 
| true. On the 11th and 13th of the same month, the credi- 


tors of the husband intervened, and citations were issued re- 
Aurmable in 13 days, being the legal delay. The plaintiff 
amended her petition and propounded interrogatories to some 
of the intervenors, on the nature and extent of their claims 
against her husband. On the 22d May, nine days after 
filing of the last intervention, the plaintiff proceeded to trial 
against her husband, which the intervenors and appellants 
atiempied to prevent by application to the court to continue 
the cause ; the rejection of which, is the grounds of the pre- 
sent appeal. 

The Code of Practice, article 391, provides that, “the inter- 
vention may be filed either before or after issue joined ; pro- 
vided, the intervention do not retard the principal suit.” The 
appellants’ counsel show that the article 393, requires the 
“petition of intervention to be served on the party against 
whom it is directed, in order that he may answer to the same, 
in the same delay given in ordinary suits.” The Louisiana 
Code, 2408, authorises “the creditors of the husband to 
become parties to the suit of the wife for a separation of 
property and be heard against it.” 





s had been served, and the legal delay allowed to answer Weersay Drer. 
| jbad expired. The court directed the trial to goon, being Petebers 1840. 
q - gfropinion that under the provisions of the Louisiana Code, ARDRY’S WIFE 





| he progress of the cause. Louisiana Code, 2408; Code of ‘sa 


| Practice, 391. The counsel of the intervenors took theif bill Bb ho 
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Waermar Dist. The appellees’ counsel has urged that the Code of Practiee 
October, 1840. expressly requires, that the creditors be not allowed to’retard 


od the progress of the suit. That this provision of the Codeiis 


ee, clear and unambiguous, and that, therefore, the letterofthe 


saxo: xaix law ought not to be disregarded under the pretezt of pursuingits 
+ es dill spirit.” Louisiana Code, 13. The negative of this article ig 


Theletter of the pregnant with an affirmative, to wit, that even when a law ig 
law may be die clear and unambiguous, theletter may be disregarded withithe 


a a inten- honest intention of seeking its spirit. When, therefore, the let. 
its spirit ae ter of the law leads to an absurd conclusion, the judgeis 
itombeien, bound to recede from it, until he arrives at a reasonable con- 
and arp ata is clusion. The construction which the inferior judge has given 


from the letter to the article 391 of the Code of Practice, is Lord Coke's male. 


until he arrivs dicta interpretatio que corrodit viscera teati. The law has 


conclusion. expressly provided that the creditors of the husband may 
The article intervene ; that their petition of intervention must be served 


391 of the Code on the wife, and that she be cited within the legal delay, 
of Practice, pro- 

vides that “one which cannot be less than ten days, in order that she may 
=. iotkes se answer. It has, by the strongest implication, provided that 
od, provided — creditors may join issue on the answer, and proceed to trial 
intervention do thereon. The decision of the judge a quo, if it be a correct 


tard the isi i 
priesigal suit; one, blots out that part of the Louisiana Code, which allows 


SSowed to cits the intervention of the creditors, because it retards the pro- 


we party —_ ceedings of the wife against her husband; and in no case 

whom it 18 - 

rected, the same Can the petition of intervention be filed, a copy of it served 

» goaded on the wife, with a citation to answer within the legal delay, 
envareores, her answer put in, issue joined thereon, and trial take place, 
iven * 

ary suits. without occasioning some delay or retarding the progress of 


the original suit. 
In the present case, the wife appears to have waived the 
So, where the faculty of opposing the intervention on the ground thatit 
ap gr td retarded the proceedings against her husband. She has'trea- 
vening parties as ted the intervening parties as properly in court, by propound- 
oy & must ing interrogatories to some of them, thus admitting that 
owe poly they are legally entitled (o the time within which a party is 


bring in the an- bound to answer interrogatories. The suit was broughtin 


oe gale the parish of Rapides, and the party interrogated resides in 


ties. New-Orleans ; it was, therefore, impossible, on the 22d May, 
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; nt of the District Court be annulled, avoided and 


| reversed, and the case remanded with directions not to pro- 


eed in the trial of the original cause, until the intervenors 
and appellants shall have the opportunity, and the legal 
@elay necessary to bring the parties in the original suit pro- 
perly before the court ; the plaintiff and appellee paying the 
costs of the appeal. 


DELININICO & CO. v8. TERRY. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
NATCHITOCHES, JUDGE KING OF THE FIFTH PRESIDING. 


Obligors are bound on a note or obligation given to take up another’s notes, 
as soon as they are over due, and remain unpaid. 

A show of defence will not, alone, protect the appellant from damages, as 
for a frivolous appeal. 


This is an action against the principal and surety, on their’ 


obligation for five hundred and seventy dollars, given to 
take up a note for about this sum, due and given by the 
present plaintiff’s, and which had been transferred. The 
notes were suffered to be protested, and this suit was insti- 
tuted on the note or obligation given to secure their pay- 
ment. The defendants to the suit pleaded a general denial. 

The following is the note sued on. “ For value received, 
I promise to pay Delininico & Co’s note in favor of John H. 


the motion to delay the trial of the cause was made, Wzsrsns-Disr- 
the interrogatories could have been answered ; only nine Or 184@ 
— 


days having elapsed since the filing of the petition of inter- pyrserse0.e:co 
} gention, and but fifteen days from the institution of the 


} original suit. 
, ee 
. Avis, therefore, ordered, adjudged and dreceed, that the 


ee 
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| Wasrane Dist. Mahle, secured by mortgage, due December 23d; 16g@; 
‘October; 1840. transferred by me to A. L. Deblieux, amounting in aa 






DELININICO & CO 
v8. 




































about five hundred and seventy-six dollars; to wit, seventy 

dollars on my account and balance on account of Mr RB; 

Terry.” ea 

Natchitoches, August 23d, 1838.” P 
“C. A. BULLARD” 

“Ernraim TERRY, security,” 


This note became due and was regularly protested for non. 
payment. All the signatures were proved. 

There was judgment in favor of plaintiff, for the sum of 
five hundred and forty-eight dollars and eighty cents, apd 
against defendants in solido. Terry alone appealed, 


Pierson and Carr, prayed the affirmance of the judgment, 
with ten per cent. damages. 


Rothrock, contra, submitted the case in written points. 


Morphy, J., delivered the opinion of the court. 


The plaintiffs allege, that defendants, C. A. Bullard as 
principal, and Ephraim Terry as surety, undertook and obli- 
gated themselves, for a valuable consideration, to take up 
and pay a note drawn by them (the plaintiffs) to the order of 
John H. Mahle, maturing the 23d of December, 1838. That 
in violation of their engagement, they suffered said note to be 
protested at its maturity, for want of payment, and refuse 
now to pay its amount, for which they as drawers have 
become liable unto the holder, A. L. Deblieux. The defend. 
ants pleaded the general issue, and denied their liability. 
There was judgment for the plaintiffs, and E. Terry alone 
appealed. 

The appellant has contended that plaintiffs have no right 
of action against him, because they had not at the inception 
of this suit paid the note held by Deblieux ; that he has not 
been legally put in default, and that there was no time fixed 
in his obligation to pay the note drawn by plaintiffs. . This 
can ‘hardly be considered as a serious defence. It is cleat 















sha eat 


Pe AL eS 


jas protested for non-payment ; and the fecord shows that 
: “Yability. 
1 4 frivolous appeal. 





amount was demanded of the appellant, who admitted his 
We have frequently held, that a show of defence 
in this court will not protect the appellant from damages for 


\ It is, therefore, ordered, that the judgment of the District 


| Court be affirmed, with costs and ten pet cent. damages. 


FLORES v8. LEMEE, ADMINISTRATOR, &C. 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF NATCHITOCHES. 


A marriage contract passed before a justice of the peace is null; and any 
gifts or donations made in it are null and void. 

A donation propter nuptias makes no part of the wife’s dowry, and she has 
no mortgage for its restitution. 

Every donation inter vivos between husband and wife, by marriage contract 
or other matrimonial agreement, is subject to the general laws prescribed 
for ordinary donations, and especially in article 1523 and following, of 
the Louisiana Code, under the penalty of nullity. 


. This is an action by the surviving wife, against the admin- 
istrator of her deceased husband’s estate, to recover the sum 
of two thousand five hundred dollars, the amount of a 
donation propter nuptias, made in their marriage contract, 
passed before a: justice of the peace, the 21st November, 1836. 
She alleges, she has a right to take out of any part of the 
succession of her deceased husband this sum, which she 
demands from the administrator. A copy of the marriage 
contract is annexed, and judgment prayed thereon for the 
sum claimed. 

The defendant pleaded a general denial. The only évi- 
dence offered was the marriage contract, executed before a 
justice of the peace, in which the husband gives to his 
intended spouse, the sum of two thousand five hundred 
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Weerzex Drier. dollars, in prospect of the marriage then about to be solems 
October, 1840. nized, which he declares he has delivered. red: 
Riles There was judgment for the defendant, and the plaintiff — 
‘v8. appealed. ley 


LEME, ADMINI- 
STRaTOR, &c. 








Rothrock, for the appellant, contended, that admitting the 
act of donation is null for a vice or defect of form, it may 
still be good to establish, (as the act declares, the sum 
money was really delivered by the donor to the donee,) that d 
it formed her doial property ; and that the husband had the 
administration of the property and that it might be reclaimed 
as asked for. 


Sherburne, contra. hy 
No mortgage exists in the wife’s favor on account of @ 
donation propter nuplias, made by the husband. Mh 
2. The wife’s mortgage on her husband’s property, only 
exists for the restitution of her dotal and Parepherashaam 

perty. 

8. A donation propter nuptias, by the husband to the wife) 
makes no part of the wife’s dowry. Louisiana Code, 2318,” 

4. The defendant is administrator of Ruey’s succession, 
and is the representative of its creditors. No allegation or 
proof has been made that the succession is solvent, and sae 
wife is entitled to no preference over creditors. 

5. A donation, not made before a notary and two witnesses 
is null. Idem., article 523, 1525. 8 Martin, N. S., 127. 

6 Every donation inler vivos, though made by marriage’ 
contract to the husband or wife, is subject to the general’ 
rules as to the from of donations. Idem., 1727, 1737. 

The donation was made before a justice of the peace, and 
is therefore void. Justices of the peace, can only celebrate’ 
marriages, and are not the proper officers to auchentioa 
matrimonial agreements. a} 
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Simon, J., delivered the opinion of the court. 

This suit is brought by a widow, who sues the adminis-. 
trator of the estate of her husband, for the recovery of two 
thousand five hundred dollars, which, she alleges, is the 
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in the contract of marriage ; and which sum is by said October, 1840. 
ract to be taken, at the dissolution of the community, eis 
gut of the best and most available property of the succession. . 
» Bhe prays for the payment of the said sum, and claims the pra elcs 
benefit of a privilege and lien on the property of the succes- 

Pio, Or if she cannot obtain this, that she be paid as an 

‘ordinary creditor. Tie lower court disallowed ter preten- 

sions, and she appealed. 

~The marriage took place in 1836, and the contract was A ma 

passed before a justice of the peace ; it is, therefore, not valid Setore 0 aa 

aga marriage contract. Louisiana Code, article 2308. Had ° the Lary 


null; 


the contract of marriage been a valid one, it is ‘clear that a gifts or dona- 
donation propter nuptias, by the husband to the wife, makes .2"* "aa = 


no part of the wife’s dowry. Idem., article 2318; and asthe "4. 
wife’s mortgage on her husband’s property, exists only for nuptias 
the restitution of her dotal and paraphernal effects, plaintiff the ak anaee 
would not be entitled to claim the right of privilege and lien '¥ beef - 
onthe property of the succession, as she prayed for in her its restit 
petition. But the act of donation, in this case, was made 
before a justice of the peace, and is, consequently, not better 
than of it had been made by an act under private signature, 
and the gift is void, if not made before’a notary public and 
two witnesses. Idem., articles 1523, 1525. 8 Martin, N. S., 
126. It was not a manual gift accompanied by the payment 

. ; Every dona- 
of the money, since the amount thereof was to be paid after tion inter vivos 
the dissolution of the community ; and it is a well-established es Be 
rale that every donation inter vivos, though made by marriage a 
éontract to the husband or wife, or made between married matrimonial a- 
péréons by matrimonial agreement, is subject tothe general fiijcer to the 
rules prescribed for ordinary donations. Idem., articles 1727, Beneral_ | laws 


: : i - prescribed for 
1787. Our laws are imperative on this subject, and‘a dona- ordinary dona- 

is f . : tions, and espe- 
tidn'cannot validly be made in any other form but that point- cially in article 


ed out by articles 1523 et seq., under the penalty of nullity. {395 0n) follow 


We are of opinion the judge a quo did not err in rejecting ##ana Code, un- 
— A der the 
plaintiff’s claim. of nullity. 


"It is, therefore, ordered, adjudged ‘and decreed, ‘that the 


judgment of the Court of Prdbates be affirmed, with costs. 
35 VOL. XVI. : 
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“Western Dist. : 2 att 
TOMPKINS v8. STROUD ET AL. a 



































APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH Op 
CARROLL, JUDGE DAVIS PRESIDING. 

The sheriff is not bound to give any notice previous to seizure, under.a writ 

of fieri facias. Notice given on the day of seizure is sufficient, and three 

days afterwards the sheriff may advertise the property for sale, 





This is an injunction suit. The plaintiff alleges that the 
sheriff has seized and advertised his land and improvements — 
for sale, under an execution which issued on a judgment of 
the defendant against him, for five hundred dollars. He 
alleges that said proceeding is clearly illegal, as he has not — 
been notified of said judgment according to law, or of the | 
seizure, wherefore, he prays that all the proceedings be 
enjoined. 

The defendant pleaded a general denial, and prayed 
the injunction be dissolved with damages. 

From the evidence, it appeared that the notice of seizure 
under the execution was without date; but the deputy 
sheriff stated, that the service of the notice and seizure were Te 
both made on the same day, to wit; the 20th May, 1839, ‘ 

There was judgment sustaining the injunction, and the " 
defendant appealed. Be 

‘ 


M‘Guire, for the plaintiff, submitted the case. 


Selby, for the defendant, contended that the plaintiff had 
failed to make out his case, and the injunction must there- 
fore be dissolved with damages. 

2. It appears that due notice was given by the sheriff, and 
the land advertised for sale according tolaw. Code of Prac- 
tice, article 643 to 654, inclusive. , 


Bullard J., delivered the opinion of the court. 


The plaintiff and appellee obtained an injunction to stay 
proceedings on a writ of freri facias, issued against him, on & 
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igment and twelve months’ bond, in favor of the appellant, Wzsrznx Disr. 
4s the ground, that the plaintiff never had ten days notice of October, 1840. 
gure, nor two days notice, nor indeed any legal and suffi- " posexuxs 
notice thereof. us. 
STROUD ET AL. 
The answer denies that the petition sets forth any cause of 
.@ action, and the defendant prays for the dissolution of the in- 
junction, with damages against the plaintiff and his surety in 
@ thebond. The injunction was however maintained, and the 
} defendant appealed. 
7 Thestatement of facts shows, that on the 20th of May, the 
| writ was executed, by levying on a tract of land and improve- 
menis, and on the same day, a written notice of the seizure 
was given to the plaintiff, and the petition sets forth that on 
7 ‘the 24th it was advertised for sale. 
; 2 It is clear that the sheriff is not bound to give any notice 
"previously to seizure under a writ of fieri facias. The Code 
‘js explicit on this point. It directs the sheriff as soon as he The sheriff is 


not bound to 


hasreceived the writ, to execute it without any delay, by give any notice 
“geizing the property of the debtor; Code of Practice, 643. sa 


But the petition is obscure; it leaves it doubtful whether writof fers fa- 
cia. Notice 


‘the plaintiff meant to complain of a want of previous notice, given on inte 
of seizure is suf- 
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ry or of the notice required by arlicle 654 of the Code of Practice, gcient, and three 
‘subsequent to the seizure. If the latter was intended, the 497° afterwards, 
gaan 2 : . : the sheriff may 
) evidence shows that such notice of the seizure was given on advertise the 
the BF the same day. It is true the notice is without date, but it is Mey fr 
¥ shown to have been served on the same day upon which the 
levy was made. This we think was sufficient, and the court 
erred in maintaining the injunction. 
‘had ba P 
ete. It is, therefore, ordered and decreed, that the judgment of 
the District Court be avoided and reversed, that the injunc- 
and tion be dissolved, and that the defendant recover of the plain- 
tiff F. Y. Tompkins, as damages, twenty per cent. on the 





. amount of the judgment of Stroud against him, with costs in 
both courts; reserving to the appellent his right of action upoa 
the injunction bond against the surety. 
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MAURIN & CO. v8. PEROT. 

« 

APPEAL FROM THE COURT OF THE SIXTH pizrater, FOR THE PARISH “a 
NATCHITOCHES, THE JUDGE OF THE FIFTH PRESIDING, 

, 
A note payable at plaintiffs’ domicil, need not be formally presented for 
payment, especially when it is shown the defendant had no funds there. 
This is a suit against the maker of a promissory note, 

The signature was admitted, and a general denial pleaded, 


The note was payable at the plaintiffs’ domicil, and it wag - 


proved the defendant had no funds there to make payment, 
There was judgment against him, and he appealed. a 
The case was submitted to the court. 


Martin J., delivered the opinion of the court. 


The defendant is appellant from a judgment against him, 
on his promissory note, payable at the plaintiffs’ domicil in 
New-Orleans. The answer admits his signature, but denies 
that the plaintiffs have shown any cause of action. 

The plaintiffs state in their petition, that on the maturity 
of the note, they examined their books, and ascertained that 
the defendant had.no funds to his credit. 

The defendant failed to answer interrogatories propounded 
to him, requiring him to state, whether he had any funds in 


the hands of the plaintiffs at the maturity of the note or we 


and they were taken for confessed. 


Judgment was, in our opinion, properly rendered against 
the defendant, and damages are asked. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs and 
- ten per cent. damages. 
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Westenn Dist. 



































KIRKBY’S HEIRS v8, FOGLEMAN. October, 1840. 
————_—________— 7 
“4 APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF KIRKBY’s HEIRS 
ve. 
H oF  “_vovYELLES, THE JUDGE OF THE SEVENTH DISTRICT PRESIDING. FOGLEMAN. 


‘ a The penalty for failing to pay the different instalments to the United 
d for q _ Btates, for the purchase and entry of lands under the credit system, was 
: absolute forfeiture, and the reversion of the land to government. a 
bai ; According to the act of congress, passed the 2d March, 1821, after the ; c 
7 | _ghange from the credit to the cash system, which extended the credit on 
d: ‘ a lands already purchased but not paid for, or allowed a discount to those 
preferring to pay in cash, the penalty for failing to comply with these 
requisitions, was absolute forfeiture and reversion to the government. 
' | Thegntry and purchase of lands, under the act of the 4th July, 1827, 

_ previously forfeited, divested the United States ofall title which had 

been acquired by the previous forfeitures and reversions. 


= 


PERE AE 


* | ‘The registers and receivers being authorized by the laws of congress, to 
im, bi carry into effect the various laws allowing pre-emption rights, and also 


ite. q * . fomake sale of the public lands, this court is bound to give effect to the 
ries 1 fitles they confer, unless the adverse party produces a better. 

Hf fio, where the register and receiver’s certificate granted a pre-emption right 
rity tothe plaintiff ’s ancestor, as assignee, on payment of the price, and there 
hat jis no evidence of the assignment but this certificate: Held, that they must 


wecover the land, as against the defendant who claims under a prior 
ded 4 entry, but his title was forfeited to the United States. 


iol, This is a petitory action, to recover two quarter sections of 
+ land, containing three hundred and six acres, more or less, 
nst which the plaintiffs allege their ancestor, John Kirkby, pur- 


chased or acquired right thereto, from one Henry Slaughter, 

but that the defendant has taken possession of the greater 

he part of the same, and continues to hold it and claims to be 

nd | the owner thereof. They pray that they be restored to the 
| possession and quieted in their title to all of said land. 

| The defendant denied that the plaintiffs had any title to 

the land in question ; and averred that he was the true own- 

er, especially to one of the quarter sections; that he pur- 

chased from one J. Phillips, who resides in Kentucky, and 

whom he prays may be called in warranty, and a curator ad 


ms 
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Wesrsey Disr. hoc appointed to represent him, which was ordered, and ‘ong 
October, 1840. appointed accordingly. “The curator ad hoc never acted, and 
minner’s wus Shortly after died, and Phillips was never notified of his jig. 


ssiaatimenn. 


bility in warranty. Upon these issues the parties went to 
trial before the court. | 

The evidence of title, of the respective parties, consisted 
of proceedings in the land office, in making purchases under 
the different laws of congress, and of the register and re. 
ceiver’s certificates, &c. 

The plaintiffs produced the certificate of the register of the 
land office at Opelousas, dated the 2d day of July, 1827, 
stating that the two quarter sections of land claimed by them 
as assignees of Henry Slaughter, had been fully paid for, and 
that according to the act of congress, passed the 4th May, 
1826, they were entitled toa patent from the government, 
on the presentation of this certificate. 

The defendant claimed one hundred and fifty-one acres of 
the plaintiffs’ land, in virtue of a pre-emption right in favor 
of one William M‘Kee, which was subsequently transferred 
by several conveyances to him. It was entered the’ 20th 
November, 1818, and eighty dollars paid, under the credit 
system, at $2 per acre, which left two hundred and twenty. 
two dollars. There was no further payment, until July, 1829, - 
eleven years afterwards, and two years after the plaintifig 
obtained their final certificate, covering the same land. 

The plaintiffs insist the defendant’s right and the partial 
payment of eighty dollars in 1818, were entirely forfeited by 
the several acts of congress extending relief to the purcha. 
sers of public lands. These various acts are fully set out in 
the opinion of the court. 

The cause was submitted to the court below. There was 
judgment for the defendant, and that the plaintiffs take noth- 
ing by their suit. They appealed. 


Cushman argued the case on behalf of the claimants and 
appellants. He insisted that the register’s certificate was 
full proof of the assignment from Slaughter to Kirkby, and 
relied on the case of Boatner vs. Ventres, 8 Martin, N. S., 
644, 650. . 
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i ‘complying with the land laws; and especially the act of 2d Osteber, 1840. 
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OF THE STATE OF LOUISIANA. 


po@. All the title the defendant ever had, was forfeited for not Weerzex Dist. 


‘March, 1821, extending relief to purchasers of public lands. xing» mers 
v8. 

be FOGLEMAN, 
Brent, for the defendant, submitted the case to the court. 


Garland, J., delivered the opinion of the court. 


A rehearing having been granted in this case, it has been 
examined most carefully, and it appears one or two impor- 
tant facts, from not being presénted in argument originally, 
or some other cause, escaped attention. They make a ma- 
terial change in the opinion of the court. The plaintiffs 
claim the land by purchase directly from the United States, — 
and the claim of the defendant is of the same character, if 
any he has. In his defence, he insisted upon going back to 
what is alleged to be the inception of the titles of both par- 
ties, and in doing so, the court has fallen into the error which 
is sought to be corrected. On the 20th November, 1818, 
John M‘Kee claimed the land in controversy, under the pre- 
emption law of the 12th April, 1814, and, it is alleged, made 
proof of his right and entered it, paying eighty dollars on 
account, and availing himself of the credit then allowed’ in 
sales of the public land. The defendant alleges that M‘Kee 
sold his rights to James Bowie, on the 12th February, 1819. 
Jenkins Phillips sold the land to the defendant, by notarial 
act, on the 10th November, 1830, although he does not ap- 
pear to have purchased from Bowie, until May 2d, 1834. 

The plaintiffs say, Henry Slaughter was entitled to a pre- 

‘ ‘ The penalty 
emption right on the land, under the same law, and on the for failing to pay 
21st November, 1818, established his right, paid eighty dol- thé “ferent en= 
lars on account of the price, and availed himself of the credit United _ States, 


allowed by law for the remainder. The penalty for failing — ae 
to pay the different instalments to the» United States, was a pase gee 
forfeiture of title to the land sold. ves chanieee er 

In April, 1820, the system of credit sales was abandoned, reversion of the 


and for the purpose of collecting the debts then owing to the a eg om 


government for lands previously sold, congress passed an act, 
onthe 2d March, 1821, allowing to all purchasers previous 
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Weorenx Dist. 10 the Ist July, 1820, different periods of credit forithéaméunt 
October, 1840. stil] owing, or @ discount of thirty-seven and a half per 
xraxsr’s ues Cent. to all such as should prefer to pay in cash. The pen. — 
roctnuax,  2lty for neglecting or refusing to comply with the provisions — 
of this act, on or before the 30th September, 1821, wal an 
obsolute forfeiture of all title, the land reverted to the United “J. 
States, and was subject to be sold as prescribed by the wet of | 
April 24th, 1820, Land Laws, vol. 1, p. 787, 788, 789. iA 
Neither M‘Kee or Slaughter, or any person claiming under — 
them, appear to have availed themselves of the provisions of — 
According to this act, and the title to the land was forfeited. By subse. — 
a aes quent acts, the provisions of the act of March 2d, 1821, were ‘ 
$i Mareb, 182, received and extended to different periods, and the penalty. iy 
Rem the aol each act, was a forfeiture of all title ; Land Laws, vol. 1, p. 804, 
tem which 22. 849, 859. None of the parties took the benefit of any of these 
tended the ered- acts, So that each had forfeited their tities four times, and 


it on lands al . 
ready purchased the land belonged to the United States. On the 4th May, 


eumde diet 1826, congress passed an act revising the act of March 24, 


count to those . . i ; ; 

nistooer 1821, and extending its provisions to all persons who should 
7 —_ avail themselves of it and the suplementary acts, on or before 
y for fail- 


ng to comply the 4th July, 1827. On the 2d July 1827, the plaintiffs pre. 


legen nd sented themselves to the land officers at Opelousas, alleging 


Ree tage they were the legal holders of the certificate to Slaughiter, — 
ee poverament. and claimed the benefit of the act, which wasaccorded. What 


evidence they offered at the land office to establish the assigh- 
ment from Slaughter to Kirkby, is not shown, but they were | 
recognized as his assignees, paid the full amount required:by 
law, and obtuined a final certificate in their own nameés, ia 
Ths entry and which they are stated to be the assignees of Slaughter ; that — 


- “4 they paid the price, and further, that on the presentation of q 
cro gy said certificate, to “the general land office, the said heirsof 


a previ- J, Kirkby, or their legal representatives, shall be entitled toa 
_ divested the U. patent for the land described.” This proceeding divested the — 


} wage had United States of all title which had been acquired by the'pre- - 


m , seauired vious forfeitures and reversions, and gave plaintiffs a tide to 
situres and the land; Land Laws, vol. 1, p. 904. Neither M‘Kee or'any 
one claiming under him, availed themselves of this act, 30 


there was a fifth forfeiture of their title. 
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“10n the 21st March, 1828, congress again revived the act Wzsrzaw Dir, _ 7 
“pf March 2d, 1821, and extended its provisions to the 4th of Oslobers 1840. 


July, 1829, and on the day before the expiration of the act, <a 
Phillips, claiming 10 be the assignee of M‘Kee, came forward ; 


_ avail himself of its provisions. An account is stated which 
7. shows the original price of the land, the payment of the 


Gighty dollars in 1818, and the balance due after deducting ° 
the discount, and credit is given for it as being paid to the 
feceiver; but the defendant produces no receipt from him, or 
any patent certificate from the register, and from an exami- 
nation of the whole record, we are induced to believe none 
was given. It is more than probable, that the statement was 
hade for the purpose of adjusting the claim, and that it 
was then found the land had been previously sold, and the 
account therefore left in the office, from which a copy has 
een taken, as it now appears in the record, or it may be, it 


was stated, for the purpose of obtaining the benefit of another 


act of congress of the 23d May, 1828, which authorized scrip 
to be given to such purchasers of land, for the money paid on 
account, when they had not availed themselves of the pro- 
Visions of the act of March 2d, 1821, and the acts supple- 
mentary thereto, or were prevented from taking such benefit, 
by the land being sold after the forfeiture and reversion for 
non-payment ; Land Laws, vol. 2, p. 212, 222. The 


registers 
When Phillips applied to pay for the land, he was not the i yo 


assignee of M‘Kee, as the latter had sold to Bowie in 1819, bY the, laws of 
and there was no transfer from him to Phillips, until May 2d, 7 
1834, and this suit had been commenced more than eighteen lowing 

months previous. ps per mento = 


The registers and receivers are the persons authorized by # sale Ne 
congress to carry these various laws into effect, and having court ahouellay 
sold the land in controversy to the plaintiffs, we are bound to § o eal me ~ 
give effect to their title, it appearing the defendant has no fer, une ‘the 
title by which he can hold the property. 4 Lousiana Reports, a a bet- 
547; 6 Louisana Reports, 10. 

The judgment in the court below having been in favor of 
the defendant, it will be necessary to remand the case, to 


36 VOL. XVI. 
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October, 1840. warrantor, and also to settle any questions that may arise. in 
uanmrsox elation to damages and improvements made upon the land — 


ve. 
edwin. in*controversy. 


ie wot “ It is, therefore, ordered and adjudged, that the jud 

eg aro of the District Court be annulled, avoided and reversed ; and 

. Eaetin this court proceeding to give such judgment as, in their 
ancestors opinion, ought to have been given in the court below, do fur. 


swig of the ther order and decree, that the plaintiff do have judgment : 


price, and there against and recover of the defendant the land in controversy, 
3s no evidence of > 


the assignment, being the south-west quarter of section number six, in town. 
podtpgy Br apcon ship number two south, range number three east, containing 


ep eget about one hundred and fifty-one acres, and they be quieted 
against the de- in their title. And it is further ordered, that this case be re. 
> gilda manded (o the inferior court, to be proceeded in according to 
ee: ont law between the defendant and his warrantor, and also 
feited to the U. between the plaintiff and defendant, in relation to rents, 
_ fruits, improvements and damages; the appellee paying the 

costs in this court and those in the court below, up to the ren- 

dition of this judgment ; those hereafter accruing, to be fix. 


ed by the judgment that may hereafter be rendered. 


HARRISON US. BOWEN. 


APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH or 


CONCORDIA. 


Where a commission is addressed to a person by name in another state as 


a special commissioner to take depositions, his capacity and signature 
and that of the witness who testifies, are not required to be proved. 
Notice of protest sent to a post-office, in a different state from that in which 


the endorser resides, is sufficient, when it is shown to be the nearest to. 


his residence and he receives his letters and papers there. 

It isnot indispensably necessary that demand of payment and notice be 
made and given by anotary. Any other person may make demand and 
give notice; the mode of proof only is different. 


Wiersar Disr.. give the defendant an opportunity of proceeding against hig 
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OF THE STATE OF LOUISIANA. 





judgment for the amount, the same having been protested 
and due notice given. 

"The defendant excepted, that it was not shown the court 
had jurisdiction, as the residence of neither plaintiff or defend- 
ant was alleged or stated, and the suit should be dismissed. 

In answer to the merits, he admitted his signature on the 
note and pleaded the general issue. Upon these pleadings 
and issues the parties went to trial. 

“A commission had been addressed to W. S. Purdue a jus- 
tice of the peace at Natchez, to take the deposition of James 
K. Cook, the notary who protested the note. It was return- 
ed duly executed, but there was no proof of the official 
capacity of the commissioner, or of his and the witness’s 
signatures, except the bare signatures themselves, and it was 
objected that they could be read in evidence without this 


proof. The objection was sustained, and the plaintiff except- 


ed. Interrogatories were propounded, and the answers to 
them by the defendant read in evidence, and which are fully 
noticed and their tenor stated in the opinion of this court. — 
On hearing the other testimony and arguments of counsel, 
the judge presiding non-suited the plaintiff and he appealed. 


The case was argued by Mr. Barbour, for the plaintiff and 
appellant, and by Mr. Stacy for the defendant. 


Garland, J., delivered the opinion of the court. 


The defendant is sued as the endorser of a promissory note 
fer seven thousand five hundred and twenty-four dollars and 
fifty-eight cents, drawn at Rodney, in the state of Mississip- 
pi, on the Ist January, 1836, by Wilson & Allison, payable 
to him at the Planters’ Bank, Natchez, and endorsed in blank 
by him and Charles S. Lee. At the bottom of the note is 
written, 

*¢ The drawers, Wilson & Allison, will acknowledge notice 
at Rodney.” 





This is an action against the payee and endorser of anole. Wzsrzu» Dist, 
Phe plaintiff alleges he is a citizen of Mississippi and holder October, 1840. 
ofthe note, and that the defendant is a citizen of Concordia, ee 
"jp Louisiana, and the first endorser thereon; and he prays 


HARRISON 


ve. ~ 
BOWEN. 
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Westean Dist. 
October, 1840. 
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First endorser, A. G. Bowen, Rodney. 
Second endorser, Cuartes S. Ler, Rodney. 


dorse the same, which he cannot say, he has forgotten it: gg) 
if endorsed by him, he has not seen the note since.” Thig 
is his answer, on oath, and yet it is admitted, in his answerto: 
the petition, that he did endorse the note. He was then 
asked, “did you receive notice of the non-payment and pros’ 


test of the same at Rodney, as stated?” and he answersina 


single monosyllable, “No.” These answers are most’ 
extraordinary, fo say the least of them. That a man regi. 
ding in the country, a planter, perhaps, should not be able to 
recollect whether or not a note for more than seven thousand: 
five hundred dollars, payable to himself, was executed by the 
makers and endorsed by him, is most remarkable, and shows’ 
such want or inaccuracy of memory, as induces us to place’ 
very little reliance on his brief negation of the non-reception 
of notice of protest. He has probably seized upon the pecu- 
liar phraseology of the interrogatory to justify the answer 
In charity to the defendant we shall consider this case as: 
though these answers were not in the record. 
The ground of defence is a want of notice. 
is sufficiently proved that the defendant did sign the agree.’ 
ment to receive notice at Rodney. Two witnesses swearto 
the signature to the memorandum to that effect; one of them) 
the late parish judge of Concordia, and the others say they 
are doubtful, or do not know whether it is his signature. 
The defendant lives on the Louisiana side of the Mississippi, 
and Rodney is proved to be the nearest post-office to him, 
and he gets his letters and papers from thence. It is not 
attempted to be shown that he receives them any where else, 
or that there is a post-office nearer to him. The question 
then is, was a notice sent to him at Rodney sufficient? The 


> lowe 
ho fee 

Every means of defence has been resorted to, except ¢ons) 
testing the justice of thedemand. The defendant was inten! — 
rogated to ascertain if the makers of the note had not signed: © 
it. He answers “ that he does not know if they did execute. — 
it, and if deponent knew of the execution, he has forgotten J 
it. He was further asked, if he had not endorsed the note, — 
He replies “that he cannot say with certainty ; if he did ens! | 


ceneegeuzZ 


We think it 
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evidence offered, was paper purporting to be a protest, WasraaxDisr, 


} made by @ person etating himself to be a notary public in October, 1840,, 
W Natchez. It was objected to, and rejected by the court. 
‘} The plaintiff took a bill of exceptions. -We do not consider v8. 


+ 


BOWES. 


jpnecessary to decide upon that now. The plaintiff then 
ofiered the deposition of James K. Cook, taken in Missis- 
sippi, by William S. Purdue, a justice of the peace in Natch- 


e% to whom the commission was by name directed. The 


defendant interposed various objections to the admission of this 
deposition, which being overruled by the court, he excepted. 
Ist. That the official capacity of Purdue, the commissioner 


appointed by the court to take the deposition, was not proved. 


2nd. There was no proof of his signature or that he had 
reduced the deposition to writing. 

$d. That asa consequence the signature of Cook was 
not attested. 

4th. That the first interrogatory and the answer thereto 
was illegal and inadmissible, as it attempts to prove the offi- 
cial capacity of Cook by parole. 

Sth. That the second interrogatory and the answer there- 
tois inadmissible, because the. questions contained in it are 
“leading questions.” 

The three first objections can be disposed of together. 


William S. Purdue, a justice of the peace, residing in Natchez, ‘Where a com- 
mission is ad- 


- was appointed a special commissioner by the court, and the dremed toa per . 


commission directed to him by name. In such a case it is son by name in 
not necessary to prove his signature or that of the witness , special couse 
who testifies. His certificate is sufficient, as he is quo ad hoc, opeditons, his 
the officer of the court, It is sufficient, if the answers be ae 
reduced to writing, by a disinterested person, and signed by hee er the 
the witness in presence of the commissioner. It is certified Go Pgs 
in this case, that the witness wrote. hisown answers and quired to 
signed them in presence of the justice. asi: 
The fourth objection, it is not necessary to decide, as the 
plaintiff does not rely on the protest, which is,the official act 
of the notary, But relies upon his deposition to prove a demand 
of payment and the giving of notice. 
The answer to the fifth objection is, we do not consider the 


second interrogatory a leading question. 
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WarrenxDist, The judge did not err in receiving the deposition. Cook 


October, 1840. says on the day the note was payable, he went with it to the 


_—————————— 


manuisoxn Planters’ Bank at Natchez, whilst the bank was open, present. 


i ed it and demanded payment, which was refused. He de. 
scribed the note particularly, and says he protested it the same 

evening, and prepared a notice in writing addressed to the 
defendant at Rodney, Mississippi, informing him the holder 
looked to him for payment, which notice he placed inthe 
post-office at Natchez, the next morning about nine o’clock 
in the forenoon, in time to go by the mail of that day. Itig 
seldom that we see a witness testifying with so much parti. 
cularity and accuracy. It is not indispensably necessary that 
a demand of payment of a note should be made and notice 
given by a notary public. Any other person may make such 
demand and give notice, but the mode of proof is different, 
By our law the certificate of a notary is evidence of demand 
It ae and notice of protest, but when such demand is made and 
sarythat demand notice given by a private individual, it must be strictly proved 
SE te unde by the person making it, or other competent testimony. The 
and _ by a note was admitted in evidence without objection, and, upona 


other person full examination of the evidence, we are satisfied the plaintiff 


sn ge ae has made out his case and ought to recover, and that the dis. 

notice; the mode (rict judge erred in dismissing the suit. 

of wwe only is A — 

diffe The parties agree that the statute of the state of Mississip. 
pi, allowing interest on promissory notes, shall be considered 
as in evidence, which allows eight per cent. per annum oa 


demands of this description. 


It is, therefore, ordered and adjudged, that the judgment 


of the District Court be annulled and reversed ; and this court — 


proceeding to give such judgment as ought to have been 
given in the court below, do further order, adjudge and 
decree, that the plaintiff, Nathaniel Harrison, recover of and 
have judgment against the defendant, Allen G. Bowen, for 
the sum of seven thousand five hundred and twenty-four dol- 
» lars and fifty-eight cents, with interest at thé rate of eight 


per cent. per annum from the fifth day of January, in the 


year 1838, until paid, with costs in both courts. 


2 Be oS 
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resent. § STATE OF LOUISIANA 0S. COOK. October, 1840. 
Te de. eat i a 
> Same ‘APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF ein 

to the 4 NATCHITOCHES, THE JUDGE OF THE SEVENTH DISTRICT PRESIDING, 


holder 
in the There being no bill of exceptions or statement of facts, and the record not y mM $ / 6 


clock containing ail the evidence, the appeal was dismissed. 
tis | , | | 
parti. There was judgment against the defendant as surety in a 


ythat bail bond, given by one Abraham Anding, charged with 
having committed an assault and battery with the intent to 





notice 
such kill. 
rent, The defendant obtained an appeal, and sent up the record, 
nand but in an imperfect state. 
> and 
oved Morse and Roysden, for the appellant. 
The 
on a Ogden, District Attorney for the State, asked for the dis- 
intift missal of the appeal. 
dis. 

Martin J., delivered the opinion of the court. 
ssip- The defendant is appellant from a judgment against him, 
ered as the bail of one Anding, on an indictment for assault and 
200 § battery, he having failed to produce the body of his principal. 





The certificate of the clerk states, that the record contains 
“a true and exact transcript of all the proceedings and docu- 


ent ments on file in his office, and also, of all the evidence on file 
urt in said suit, (no parole evidence having been reduced to 
een wriling,) and that the bond, on which final judgment was 
ind rendered in said suit, has been lost.” 

ind There is no statement of facts or bill of exceptions in the 
for record, and the certificate does not show that the record con- 
ol. tains all the evidence on which the case was tried. We are 
rht consequently unable to examine the case on the merits. 

he 


The appeal must, therefore, be dismissed with costs. 
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COOK v8. STATE OF LOUISIANA. 


. APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISR oy 
THE STATE. NATCHITOCHES, THE JUDGE THEREOF PRESIDING, 


Where a party is condemned as surety on a bail bond, without notice of 
judgment ni si, or a copy served on him, his remedy is by appeal, and not 
injunction. 

If a judgment is so illegal as to be a nullity, an action of nullity and not og 
an injunction should be resorted to. 


EDP SONS Cages LS ET NPIS. oR 
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This case commenced by injunction. The state nie 
recovered a judgment against one Anding‘on his recogni. 
zance or bail bond, to answer an indictment and prosecution 
for assault and battery with intent to kill. There was a like 
judgment against the present plaintiff, as surety in said 
bond, for the sum of five hundred dollars. 

Cook, the plaintiff, applied for and obtained an injunetion 
on several grounds. 

1. That no such bond exists as that on which Te 
was rendered against him. 

2. That he had no notice of the judgment ni si, which was 
taken at the term before the final one, and that no copy had 
been served on him. 

8. That if there be any such bond as the one sued on, he 
has a good defence against it. 

4. The judgment is illegal, and should be pronounced a 
nullity. 

It was stated that the bond was in the papers of the suitat 
the time of taking judgment, but has been since abstracted 
from the clerk’s office. 

There was judgment dissolving the injunction, with inter- 
est at ten per cent. on the amount of the judgment enjoined, 
from the date to the dissolution of the injunction. The 
plaintiff appealed. 
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Ogden, District Attorney for the State, prayed for the 
affirmance of the judgment. 

























OF THE STATE OF LOUISIANA. 
"Morse and Roysden, for the defendant. 






artin J., delivered the opinion of the court. 


he plaintiff is appellant from a judgment dissolving an zu, ae. 
junction, staying the execution of a judgment against him, 
“gs bail of Anding on a prosecution for assault and battery. 
| The grounds alleged by the plaintiff, in obtaining the in- 
janction, are that no bond exists, such as that on which said 
ae ii was rendered ; that no notice was given to him of 
the judgment ni si, which preceded the final one, nor any 
“gopy of it served on him; that if euch bond exists, he has a 
‘good defence against it; and that said judgment is illegal, 
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tice of 
and not 









aves 

mt “and ought to be set aside as a nullity. 

ution “ It does not appear to us, that the court erred. It is not . _ Whereapary 

a like petended that the bond did not exit at the time judgment . surety on a bail 
said | mas tendered thereon. siee ok jaiaaaae 


If the notice of the judgment ni si, and a copy of it were # na Fr ad 

ction Botserved on him, and the judgment was improperly rendered his remedy is by 

-» § without them, the remedy was by appeal. And if the judg- et. oe - 

ment & ment is so illegal that it ought to be set aside by an action of , z.. hepa aso 
. pullity, such an action ought to have been brought, and may beam ity, an 


wag. | Mill be instituted. od nat on 
— should | 
had be resorted to. 


‘Iti is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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October, 1840. TAYLOR ET AL. 08. CRAIN'S ADMINISTRATOR, 
= sic bed 
TT ETAL. appEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF RAPIDES, Jupar 
ound i delire- WATERS PRESIDING. : 
STRATOR. So! oe 
4 Where the demand exceeds five hundred; dollars for work and labor done OPI 
4 and materials furnished in repairing Jouses, there must be a registry of del 
TH 487 some act or written agreement, in ordér to give a privilege on the pros ; his 

- : " perty or its proceeds in the hands of the administrator. a4 

Ls / b 7 Two requisites are indispensable, as between the employer and undertaker, ( ) 
for the very creation of a privilege, which are, that the agreement must t me 
be in writing and registered in the office of the register of mortgages, . A fiv 

The price of property subject to a privil sold before the decease of i q ~ 
» the owner, when collected by his erin Usa is free of the privilege, f ie 
and must be distributed among the ordinary creditors, | e 
Privileged claims for work and materials on a house are prescribed by the : ci 
lapse of six months, if they are under five hundred dollars, i 1 om 
EB ‘ 
This is an opposition to a tableau of distribution of the if ft 
funds and effects of the estate of William T. Crain, deceased, 97 
filed by his administrator. | 
The opponents are workmen and claim a privilege on the ; 
balance of the price of a house, in the hands of the adminis- * 


ae 


trator, for work and labor done and materials furnished, as 
far back as 1835. The record shows that Crain sold the { . 
house before his death, and this privileged claim is now set » 
up against the balance of the price, of about one thousand 
nine hundred and fifty dollars, yet remaining, and making 
part of the assets of his estate. The administrator placed 
the opponents on the tableau, as ordinary creditors, The |) 
. evidence of their claim is simply an account filed and proof de 
of having performed the work. There is no contract or fo 
agreement between the original parties in writing and regig- | as 
tered. to 
The opponents set up an additional demand of seventy- 7, w 
five dollars, making their entire claim nine hundred and seven W | 
dollars, for work and materials furnished another house of as 
the deceased, which was sold at the probate sale of his estate. — a 





ane 2 ato eS 


Tr = = @® 


{ ° Dunbar, in reply, said this case presents a question not yet 


’ | ‘gitered by the death of the latter. Recording only has effect 
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There was judgment recognizing the plaintiffs as ordinary Westsan Dist, 

— for the amount of their claim, and ordering them to ber, 1840. 

be placed on the tableau as such, and they appealed. TAYLOR ET AL. 
PEN 


Brewer and Dunbar, for the appellants, insisted that the a 
big nts had a privilege on the price for which the deceased 

| debtor sold the house, when that price was in the hands of 4 
1 hisadministrator as assets of his estate. Louisiana Code, 2743. LE Sg 


































Brent, for defendant. The law requires that every agree- 
ment or contract for work or other object, which exceeds 
five hundred dollars, must be made in writing and recorded, 
to give a privilege on the property or its proceeds. In this 
| case there is no written agreement, and consequently no privi- 

leges can attach to the property or its proceeds. Besides the 
principal part of this claim is for work done and materials 
furnished a house, which was sold by Crain in his lifetime, 
_and the privilege is claimed on the proceeds or balance of the 
price. There is no privilege existing, and the judgment of 
the probate court should be affirmed. Louisiana Code, 3239, 
2746, 2747. 6 Martin, N. S., 689. 11 Martin, 438. 

2. The Administrator represents all the creditors, and the 
estate is insolvent, and administered as such the rights of 
third persons are to be considered. The opponents cannot, 
even if they had a privilege against the property while in the 
tF hands of Crain, assert it against his creditors. 

$. As furnishers of materials the plaintiffs have no privi- 
lege, because none is given them by law. Théit-frivilege 
is included in that of the undertaker. 6 Marin,“W. ¥%., 169. 
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we 


decided: Whether for work and labor done by ap undertaker 
for a sum exceeding five hundred dollars, and the contract or 
agreement not in writing or recorded, the workmai is-entitled 
toa privilege? As between the workmen and employer they 
would certainly have a privilege; and their case cannot be 


against third persons from the time of recording. See Louisi- 
ana Code, arlicle 3241. 
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‘Wasrenn Dist. Morphy, J., delivered the opinion of the court. 
October, 1840. — ‘The plaintiffs and appellants complain that the judge a 


wavron erat. quo refused to place them as’ privileged creditors, for nine 


cnatx’s comrei- DUNred and seven dollars, on a tableau of distribution filed 
srnaron. by defendant, as administrator of the estate of William T. 
Crain ; their claim being for work and labor done and mate. 


rials hinitchad in repairing two houses of the deceased, — 


We think the judge did not err. They show themselves, in 
their opposition, that no registry was made of any aet or 
written agreement in relation to their bargain or undertaking, 
Whatever may have been the former dicisions of this court, 
when there is no written agreement or registry shown to 
have been made, there can be no difficulty or doubt on the 
Where the de- SWbject since the promulgation of the Louisiana Code. It 


mand czeceds provides expressly “that no agreement or undertaking for 
gee work exceeding five hundred dollars, which has not been 


and labor done iti j j . 
ae aeaterate reduced to writing and registered with the recorder of mort. 


furnished in re- gages, shall enjoy the privilege above granted, i. e. the privi- 


houses, i i 
= 5 Hegre lege of undertakers, &c.” It is clear then that, under this 


registry of tome provision, when the work exceeds five hundred dollars, two 

et. in requisites are indispensably necessary for the very creation of 
er to give a 

privilege ‘aap the the privilege itself, even between the employer and the under. 


propery, or its taker. The agreement must be reduced to writing, andit 


8 in the 
hands of the ad- must be registered in the office of the register of mortgages, 
inistrator. 
Tworequisites If the act is recorded within six days from its date, when it 


ile, a8 between has been passed in the place where the registry of mort gagesis 


the adores aha kept, cr-acding one day more for every two leagues from the 


for the ey place where-the act was passed, to that where the register’s — 


creation of 


gages. 


these two provisions, when considered in reference to each 
other, that they do not authorize the inference which the 
plaintiffs’ counsel has attempted to draw from the rather 


hich Office is keot, the privilege is valid against third persons, even — 


sey ‘i 

the from the-date of the act, and confers a preference over credi- 
ole wide tors wad have recorded mortgages before the date of its regis- 
ani registeredin ty; Wut if not recorded within the above specified time, the 


registerof mort- privilepe’degenerates into an ordinary mortgage, and willbe — 


good against third persons only from the time of its being — 
recorded. Louisiana Code, 3240-41. Thus it is seen from — 
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> sheoare wording of article 3241, towit: “ That the whighens Waersnx Dist. 
of recording the privilege can be taken advantage of only by _Orteber; #840. 
_ the mortgage creditors.” It clearly appears, on the contrary, “raion mr at. 
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led from the above provisions of law, that the plaintiffs have not contin: 
T. | taken the necessary steps to secure to themselves a privilege  s?Raton. 
ite. “| against their employer ; and still less against the creditors of 

ed. | ‘the estate, who must be viewed in the light of third persons. 

in | But even had the plaintiffs brought themselves strictly with- 

or | in the provisions of the law, the record discloses a circum- 

ng. stance which we apprehend must be equally fatal to their 

| pretensions ; one of the houses on which they have done 

to repairs to the amount of eight hundred and sixty-one dollars 

he | and thirty-one cents, appears, from their own showing,to have 

It _ been sold by the disceased some time before his death, to 

for | James A. Thom and Robert W. Dawson. The funds on 

en || which plaintifls are endeavoring to enforce their lien, do not 

rt. proceed from a sale made by the administrator of property 

vi- | belonging to the estate, and it is on these alone, that the 

lis “f creditors can exercise the rights and privileges which they 

vo had on the property left by the deceased. When a judicial 

of sale is made of property subject to privileges or mortgages, it 

I. passes free of any incumbrance into the possession of the The price of 
it ,purchaser ; and the proceeds remain in the hands of the wo 8 privilege, 
s jg curator or administrator, subject to the rights which the [24 befor the 
it creditors had on the property itself. In this case, had the owner, when 
, colleeted by Me 
is plaintiffs privilege ever existed, it must have continued to exist administrator, is 
e on the property in the hands of the vendees, and any balance pray pour 
’s of price paid to the administrator must be distributed among be | distributed 
n the ordinary creditors of the estate. ona t 

i. 7 But the appellants bave contended that their account claims fae Ga 
je being for materials furnished, and for work and labor done, prey p 
e they should be permitted to claim separately each amount, a the 
e and that, each being under five hundred dollars, the formalities 2? me A if Pha 
g of an act and its registery were unnecessary. This would palsy A. 
n & - not better the situation of plaintiffs, for both claims being 

h @ wnder five hundred dollars, they would then be barred by 

e the prescription of six months, established by article 2747 of 

r the Louisiana Code, which must be reckoned from the day 





294 
Wesvreen Dist. 
October, 1840. 


GRIFFING’s AD- 
ee 


Patio ET AL, 


CASES IN THE SUPREME COURT 


when the work was completed, and the record shows that the 
claim was set up two years after the work was done. 


It is, therefore, ordered, that the judgment of the Court 
of Probates be affirmed, with costs. 


GRIFFING’S ADMINISTRATRIX 0S. CALDWELL ET AL. 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF 
OUACHITA, THE JUDGE OF THE DISTRICT PRESIDING. 


The plaintiff cannot have a case in this court continued for a certiorari, as 
to the principal debtor, and proceed to final judgment against the sureties, 
who are his co-defendants. 

Sureties have an interest that judgment be first rendered against the pela 
pal debtor, or at least simultaneously with them. 

This is an action against the principal and two sureties on 
a promissory note. 

The plaintiff sues as executrix of Lorenzo A. Griffing, 
deceased. She alleges that the defendant, Caldwell, is prin- 
cipal, and that Brigham & Downes are sureties, and prays 
judgment against all of them, in solido. There was final 
judgment by default against Caldwell; the other two defend- 
ants severed in their defence. They, however, admitted their 
suretyship, and averred that the plaintiff had delayed to sue 
the principal debtor, and also, that they were entitled to the 
benefit of discussion, the debtor having sufficient property to 
satisfy the debt. 

Judgment was rendered against the defendants and they 
all appealed. 

There appeared to be an omission in making out the record, 
by omitting to copy into it the judgment by default taken 
against Caldwell, the principal debtor, and which was made 
final. 
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OF THE STATE OF LOUISIANA. 


_ +» M‘Guire, for the appellee, moved for a certiorari, to correct Wasmesiiies 
the record, by inserting the judgment by default, and that O¢taber, 1840- 
the judgment against the two sureties be amended and ren- garpixe’s an 

| dered absolute against them, disallowing their plea of discus- “™™*™*aTar 

7} sion, as they had failed to furnish the funds required by law cacowstt eran. 
to entitle them to the benefit of that plea. 



































Copley and Downes, contra. 


Martin J., delivered the opinion of the court. 


This is‘an action against the principal and his sureties 
on a promissory note. He failed to answer, and judgment 
| by default was made final against him. 
ip The sureties severed in their defence, and pleaded that the 
plaintiff had indulged the principal with time, and also claim 
{ the benefit of discussion. There was judgment against them, 
} and both principal and sureties appealed. 

' The appellee’s counsel on a suggestion of diminution of 
record, which disabled her from proceeding against the. prin- 
cipal, obtained a certiorari, and moved that the case proceed 
to judgment against the sureties. This was resisted, on the 
ground that a plaintiff who has made several persons defend- 
ants, cannot, without dismissing the suit as to one of them, 
proceed against the rest. 
n The appellee’s counsel has admitted this, but has con- 
| tended that the cause being continued as to the principal, by 
the allowance of the certiorari, nothing ought to prevent him 
from proceeding against the sureties. 
The sureties have an interest that judgment should be ren- 
dered against the principal and them simultaneously, for if 
the case be first tried against them, and judgment afterwards oo 
“be given for the principal, it will be difficult to avail them- jedgment be 
first rendered 
selves of the discharge of the latter. In the present case the against the prin- 
judgment provides, that it be first executed against the prin- poy me me 
cipal, which cannot be done unless there be judgment {f —— with 
against him in this court. If, as the appellee requires, this 
conditional judgment be reversed, and an absolute one be 
given against the sureties, they will still have an interest, 
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that judgment be rendered against their principal at the 

time, for as soon as they will have paid the debt, they a 
subrogated to the rights of the plaintiff, against the princi 
debtor, and have the right to take out execution against. bina, 
This, in our opinion, entitled the sureties toa continuance, 

for it would be unjust, that without any neglect or laches aa on 
their part, they should lose those advantages because of t 
continuance as to the principal on the motion, and for the 
benefit of the plaintiff. 


The case must, therefore, be continued, as to all the” + 


defendants. 


BRANDER ET AL. v8. FERRIDAY, BENNETT & CO. 
APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF 
CONCORDIA, JUDGE DAVIS PRESIDING. 


Mey 


Evidence of the general opinion of the insolvency of a mortgagor, in 
neighborhood , to the knowledge of the mortgagees receiving a mortgage 
in fraud of creditors, is a fact which may be shown to create the pre- 
sumption of knowledge in the mortgagees. 

Presumptive evidence ought not to be rejected, because, alone, it does not. 
operate conviction. bs 

A party cannot offer all his evidence simultaneously, and was not.to be con- 
trolled in the choice of that which he chooses to offer first. A party to. 
thesuit, who is interested, cannot be called as a witness. , 

A witness will not be allowed to testify that he is ignorant of the law, in re+ 
lation to a certain transaction, as his want of knowledge is immaterial,. 
and he is bound 'to know the law. 


This is an action in which the plaintiffs sue, as judgment, 
creditors of one Walter Byrnes, to annul a mortgage given by 
him, as is alleged in insolvent circumstances, to the defend-. 
ants, in fraud of other creditors. 
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_ The plaintiffs chow that they obtained judgment against Wares De 


es, the 12th April, 1839, for thirteen thousand seven 


: uodred and forty-six dollars, which was duly recorded 14th aoe aL: 
| June following. Thaton the 10th day of November, 1888, yennimax, mane 
q Byrnes, being notoriously insolvent and in failing circum- #7? &e 
| stances, executed a mortgage tothe commercial firm of Shipp, 
Ferriday & Co., to secure them in the sum of eleven thousand 


five hundred and five dollars, which he acknowledged he 
owed to William Ferriday and Henry L. Bennett, surviving 
partners of the said firm, &c.; the mortgage was given on 
some valuable tracts of land and several slaves. The plain- 
tiff alleges that this mortgage was executed at a time when 


‘ the mortgagor was notoriously insolvent, to the knowledge of 


the mortgagees, and with the intention of obtaining and 
giving an unjust preference to them over other creditors, and 
is fraudulent and illegal as to them, andought to be annulled. 

The plaintiffs further show, that all the foregoing mortgaged 
property was sold by the sheriff, on the 9th April, 1839, to one 
Lewis A. Collier, of the said parish of Concordia, as the last 
and highest bidder, on a credit of twelve months, for the 
price of seventy-one thousand dollars, who has given his bonds 
for the several sums due upon the several writs of execution, 
amounting to about twenty-four thousand dollars, leaving a 
balance of about forty-seven thousand dollars, retained by the 
purchaser to pay pre-existing mortgages, and among others, 
that of the defendants. And they further show, that by said 
ees Byrnes was left without any property whatever, or any 
other means of paying his debts. They pray that Collier be 
made a party, and that said mortgage be cancelled and an- 
nulled, as made in fraud of creditors; and that their claim 
be paid out of the proceeds of said property so sold, to the 
exclusion of the defendants. 

The defendants deny generally, and specially the allega- 
tions in the petition. They admit the execution of the mort- 
gage, and aver that it was given in pursuance of an agree- 
ment made with Byrnes, twelve months before the date of its 


execution. 
38 VOL. XVI. 
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Waerens Dist = Collier answered: separately and intervened, setting up a 
October, 1840. claim of ten thousand six hundred and sixteen dollars and | 
pnaxpen eras. *Xty-four cents, with interest, as a judgment creditor of 
or oxx. DY™HES, for which he claims to have a lien or mortgage on 
 “werr& co. the proceeds of the property in contest ; which judgment wag =| 
duly recorded on the 13th April, 1839. He prays that the | 
defendants’ mortgage be annulled, as having been madejn | 
fraud of creditors, and that he be authorized to retain the 
amount of his judgment from the proceeds of the sale; he 
prays to be allowed a priority of mortgage, and that the 
plaintiffs’ demand be rejected. : 
The plaintiffs, in answer to the demand in intervention, 
deny that the intervenor is entitled to any preference, as a 
creditor of Byrnes, over them, but aver that their claim, ag 
privileged creditors by judicial mortgage against Byrnes, ig 
better, and of higher dignity than the claim set up herein by 
Collier, and should be preferred to his. 
Collier came in, discontinued his demand in intervention, 
and reserved his claim for a separate action. ; 
The plaintiffs proceeded to trial, and produced a mass of tes- 


timony to show the insolvency of Byrnes, their debtor, at 


the time of executing the mortgage in contest. ' 

There are several bills of exception taken to the refusal 
of the court to receive the plaintiffs’ witness ; and algo 
testimony offered to show the insolvency of Byrnes: 

1. To Brown Cozzehs, who was offered to prove that 
Byrnes was generally considered as insolvent at the time of 
making said mortgage : objected to, as not legal evidence of 
the insolvency, or of knowledge on the part of the defendants, 

2. A. L. Wilson was offered to prove the same fact, and |] 
objected to on the same grounds. e | 

$. Lewis A. Collier, one of defendants, was offered to | 
prove that a few weeks after the execution of the mortgage, 
defendant, Ferriday, told witness that he was apprehensive 4 
of the insolvency of Byrnes, and offered to contribute with 
witness, who was also a creditor, to the expense of bringing 
some negroes back, which were not included in the mortgage, 
Both the witness and testimony were rejected, on the grounds 








4 _ ally considered to be insolvent. 


} ed to on the same grounds. 









OF THE STATE OF LOUISIANA. 209 


= that Collier was a party to the suit, and creditor of Byrnes, Waseem Deve, 
interested. Collier being in court, however, was allowed rs 1840. 
p be examined on facts and articles, as to matters relevant to snawoee-xban. 
the i issue. Evidence that Byrnes was generally considered ,uaiae, pune 
) asinsolvent, was deemed inadmissible to prove insolvency, but anrr tee0., 
7 entitled to its proper weight, to show knowledge of the insol- 
1} yency, if otherwise proved, in the defendants at the time of 
1 the contract of mortgage. 
| — here was judgment rejecting the plaintiffs’ demand, on 
the reasons set forth in 4 Louisiana Reports, 427, and they 


appealed. 















Dunbar and Hyams, for the plaintiffs, insisted that the 
witnesses and testimony should have been received; and 
that the case should be remanded to let in this testimony. 










Ogden, for the defendants, urged the affirmance of the 
judgment. 


Martin, J., delivered the opinion of the court. 

The plaintiffs seek to set aside a mortgage, on the ground 
of the insolvency of the mortgagor at the-time it was given, 
and that its object was to give an unjust preference to the 
mortgagees over other creditors. There was judgment against 
the plaintiffs, and they appealed. 
fq The case is before us on four bills of exception, taken by 
the counsel of the plaintiffs and appellants, to the rejection of 
four of their witnesses. 

1. Cozzens, the first witness, was offered to prove that at 
the date of the mortgage, Byrnes, the mortgagor, was gener- 















2. Wilson was offered to prove the same facts, and object- 





The objection to the testimony of these witnesses was, that 
evidence of Byrnes being generally considered to be insol- 
vent, at the time of the mortgage, was not legal evidence of 
the actual insolvency of Byrnes, or of she knowledge, on the" 
part of the defendants, that he was insolvent. 
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Westen Dist. It appears to us the court erred. The objection went only 
“October, 1840. io the effect, and not to the admissibility of the testimony, 


——_— 


pnanpen erat. /he plaintiffs sought to establish the insolvency of the mort. J 


came, can 8° O™> within the knowledge of the mortgages. Evidence 
xerr&co. of the general opinion of the insolvency, in the neighborhood 
ee ot of mortgagees, is a fact which may be shown to create a 
thegeneral opi- presumption that the morigagees were not ignorant of it; 
aie ons. a presumption which, coupled with others, might induce the 
gegor, in his belief of the mortgagees’ knowledge. Presumptive evidence 
thee caeieies ought not to be rejected, because, alone, it does not operate 5 
1 onal conviction. The party cannot offer all his proofs simultane. 4 
. setanee is ously ; and is not to be controlled in the choice of that which | | 
et oot b first off 
tors, is a fact he may first offer. 
—_ my be 3. The third witness, Collier, the vendee of the mortgaged 
yo ar a premises, had been made a defendant. He was offered to 
the mortgagees. prove, “that a few weeks after the execution of the mortgage, 
__, one of the mortgagees told witness he was apprehensive 
+ age a not Byrnes was insolvent, and offered to contribute with witness, 
eae clone, Who was also a creditor of Byrnes, to pay the expensesof | 
it does not oper- bringing back certain slaves, not included in the mortgage, 


icti ; 
ate conview™ which were sent away from Byrnes’ plantation.” 


A perty cone Objection was made to the witness and his testimony, on 
tvidenee simul. the score of interest, and his being a party to the suit. He 


taneously, ands had prayed in his answer that the mortgage be set aside; 


trolled in the rt, therefore, did not err in rejecting him as a wit 
oo the court, therefore, ) in rej g ness, 


whieh he choos 4. Harris, the last witness of the plaintiffs, having been 


a agg examined without objection, was recalled to prove that he 


oan i was not acquainted with the law of Louisiana, in relation to 
erested, canno . . a . 
be called as a contracts of an insolvent, at the time he was negotiating with 


— Byrnes, as set forth in his testimony ; this was objected to, 


A witnesswill on the ground that the knowledge of witness, in relation to HE 


to tomy ther be the laws of Louisiana, was immaterial, that he was bound to 


a “= : wee , : 
—. oto know the law; the objection was sustained, and we think 
tion to a certain properly. 

his wan’ o¢ As the plaintiffs were entitled to the evidence of the two 
iit ‘end first witnesses, which, in our opinion, were improperly reject- 
he is bound to ed, the case must be remanded, to afford them the opportuni- 


oe ty of availing themselves of this testimony: See the case of 
Maurin.vs. Chambers & Williams, just decided ; ante, 207. 
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-* Ytis, therefore, ordered, adjudged and decreed, that the Wasrsas Dier. 
fed of the District Court be annulled, avoided and re- ‘October, 4840. 
d; 























ort and that the cause be remanded for further proceed- . stacxwaun, 
me and with directions to admit the two first witnesses, as“ M* 
ood 7 lguove stated; the defendants and appellees paying the costs  °SI=#m, 
a 7 ‘of this appeal. 
the || 
nce | 
ate a 
ne- 
ich 
zed BLACKWELL ET AL. 08. GRIFFIN. 

“ 
6% | APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
ive \ RAPIDES, THE JUDGE OF THE DISTRICT PRESIDING. 
88, 
of FT This appeal was evidently taken for delay, and judgment affirmed with the 
Be, maximum of damages. 
ie ‘This is an action against several endorsers of a promissory 
ie note. The note was executed in Alexandria, the 10th June, 
i *\ 1837, and made payable to the order of Spencer Griffin, at 
Lay the Union Bank in New-Orleans. It was protested at matu- 

a {tity for non-payment, and notice given to the endorsers resid- 

i ing in Rapides, by notices addressed to them at Alexandria, 
ih and put in the post-office at New-Orleans. 


Griffin alone made defence. He pleaded the general issue, 
1, and averred that his endorsement was for accommodation, 


| 
. and the note was intended to be negotiated in bank, but was 
. improperly transferred to the plaintiffs. 
, There was judgment against the defendants, and Griffin 
Be appealed. 


, i Hyams, for plaintiffs. 


Brewer, contra. 





Westeny Dist. 


CASES IN THE SUPREME COURT 


Martin J., delivered the opinion of the court. : 
The defendant, sued as the endorser of a promissory note, 


ern 
wermons & co, pleaded the general issue, and averred that thé endorsement — 
susrex zr az. WAS for accommodation, made with the view that the pote | 


should be negotiated in the Bank of Louisiana, and was im. 7) 
properly transferred to the plaintiffs. 

The endorsement of the defendant was proved, as well. 2 | 
protest and notice thereof. The defendant gave no other 
evidence in support of the averment, in his answer, but the _ 
deposition of the cashier of the Bank of Louisiana, who 


stated that the note was deposited in bank for discount, but | 
was not discounted, and was afterwards withdrawn by the qv 


maker before it became due. 
The appeal was evidently taken for delay, and the plain. 
tiffs have prayed for damages. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs and 
ten per cent. damages. 


WETMORE & CO. 08. HUNTER ET AL. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH oF al 


NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. 


Judgment affirmed, with the maximum of damages. 


This is an action against the maker and endorsers of a 
note. Hunter the maker, and Bullard first endorser, waived 
citation, and let judgment go by default, which was made 
final on the production of the note and protest. The suit 
was discontinued as to Smith, the other endorser, and Hun- 
ter and Bullard appealed. 
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Pierson and Carr, for the plaintiffs and appellees, prayed W. es y 


1e affirmance of the judgment, with ten per cent. da , October, 1840, 
the a judgment, perc mages neal 


* Martin J., delivered the opinion of the court. conEr. 


This appeal is from a judgment against the drawer and 

r of a promissory note, and is evidently taken for the 
purpose of deluy. The appellees have asked for damages, 
and we feel bound to give them. 


It is, therefore, ordered, that said judgment be affirmed, 
with costs and ten per cent. damages. 


STEBBINS ET AL. U8. COLEY. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
NATCHITOCHES, THE JUDGE OF THE DISTRICT PRESIDING. 


Judgment affirmed, with the maximum of damages. 


This is an action against the makers of a promissory note. 
There was judgment by default made final against Coley, on 
the production of the note and protest, and evidence that he 
admitted the debt, and the case was continued as to Smith, 
the partner of Coley. 

Coley appealed. 


Morse and Roysden, for the appellant. 


Dunbar and Hyams, for the appellees, prayed the affirm- 
ance of the judgment, with ten per cent. damages. 





$04 CASES IN THE SUPREME COURT 


Weererx Dist. Garland J., delivered the opinion of the court. ’ ee 
October, 1840. = "This is an appeal from a judgment on a promissory note, 


wuxrsox admitted by S. M. Coley, one of the partners, to be due. The 
“v. judgment is against Coley alone, and he has appealed. [t 
ruELES. —_is evident the appeal is for delay, and it is, therefore, ordered | 
and adjudged, that the judgment of the District Court be 


affirmed, with costs and ten per cent. damages. 


WILKINSON ET AL. 08. PHELPS. 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF 
CATAHOULA, THE JUDGE OF THE SIXTH PRESIDING. 


The possession of a draft by an accommodation acceptor, coupled with the 
fact that it has been put in circulation by the drawer, is sufficient to au- 
thorize the holder to recover, because payment by him will be presumed- 
until the contrary is shown. 


This is an action by the acceptors of a draft against the 
drawer. The plaintiffs allege that Luman Phelps of the pa- 
rish of Catahoula, on the Ist January, 1834, drew his draft 
on them for seven hundred dollars, which was accepted in 
favor of Fisk, Watt & Co., payable sixty days after date, 
and that the drawer had no funds in the hands of the drawees, 
but was accepted purely for the accommodation of the 
drawer. That said draft was endorsed by the payees, putin — 
circulation and paid by the acceptors after its maturity and 
protest, without any funds ever being placed in their hands 
by the drawer; wherefore, they pray judgment against him - 
for the amount thereof, and for the amount of an account for- 
commissions, &c. 

The defendant pleaded a general denial, and denied spe- 
cially that he ever received any value from the plaintiffs for 
said draft, and denies that the plaintiffs are the the legal 
owners thereof. 
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In answer to interrogatories the defendant admitted his Whsesunisiais 


signature, and that he had no funds in the hands of the October, 1840. ” 
aintiffs and drawees at maturity of the draft, but is not ————" 


aware that they have paid it; that it was given to Fisk, 
Watt & Co. by him in settlement, and he has been sued on 
it by them, and finds that in their account he is charged 
with its amount; that it does not appear that the plaintiffs 
have ever paid this draft. He admits he never paid it to the 
plaintiffs, and also that he did not owe Fisk, Watt & Co. the 
amount of it when he gave it, and that they charged and 
credited said draft in their account, which amounts to no 
credit at all. 

The draft was produced in evidence, and the items in the 
account explained. The defendant’s answers to interrogato- 
ries were read; the substance of which is stated in the opi- 
nion of the court. 

The name of Fisk, Watt & Co., had been endorsed on 
the draft, and an erasure, by running the pen through it, 
made. 

Upon the evidence adduced, there was judgment against 
the defendant and he appealed. 


Hyams and Maypo, for the plaintiff, contended : 

1. That the draft having been put in circulation, by the 
drawer after acceptance, drawn without funds, he is liable, 
because the acceptor is bound to pay, absolutely, in the first 
instance. Chitty on Bills, 333-4. 

2. Possession of a bill by the acceptors, is evidence that 
they have paid it, and of property init. 3 Kent, 78; 3 Whea- 


ton, 172. 

3. The plaintiffs, in this case, stand in the situation of 
accommodation makers of a note, who pay after it has been 
put in circulation, and who sue the first endorser, for whose 
interest the note was Jrawn to enable him to raise funds. It 
is admitted the bill in question was drawn without funds, 
and that the plaintiffs have paid it. They must recover. 
The account for commissions is proved, and should be 


allowed. 


39 VOL. XVI. 
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Wesrzry Dist. 
October, 1840. 


—— 
‘WILKINSON 
BT AL. 
vs. 
PHELPS, 


CASES IN THE SUPREME COURT 


M'‘Guire, for the appellant. » hee 
1. This is a suit upon an account anda bill drawn upon! : 
plaintiff. The bill offered in evidence has no act or endorses 
ment by payee to plaintiff, except one that is erased, and that 
erasure unaccounted for. ant @ 
2. Without other evidence than the possession of the bill,’ 
drawee has no right of action against the drawer. Chitty on’ 
ie. 4 


Bills, page 637. 


$. Evidence of the genuineness of an erased endorsement’ .&§ 
~ without evidence first to account for the erasure, is inadmis., 
sible ; none was offered in this case, and evidence tothe con- “~ 
trary is furnished by defendant’s answer to plaintiff’ interro. 
gatories, in which he says he has been sued for the amount of ' 


the bill by the payee, and makes the account in that suit evi. 


dence in the case to which the attention of the court is called, a 
4. The account charging 2 1-2 per cent. for acceptances: | 

does not appear to have been paid, by the plaintiffs, cone, 

sequently nothing can be due on that account. It would be 


giving something for nothing ; it must be presumed, to be 


allowed as a compensation for paying out funds unexpected~ 
ly, should the drawer not put the drawee in funds in time to. j 
meet the acceptance ; if the acceptance has not been met, be | 


has rendered no services to the drawer for which to be paid, 


Morphy, J., delivered the opinion of the court. 


The plaintiffs seek to recover of defendant the amount of a! 


draft of seven hundred dollars, drawn on them for his accom- 


modation, in favor of A. Fisk, Watt & Co., together with | 

certain commissions due them for acceptances on other drafte) 7) 
of defendant, set forth in an account annexed to their peti-’ ey 
tion. The defence set up is, that the defendant has never | 
received any value for the draft; that the plaintiffs have | 
never paid it, and are not the owners of it. There was judge 9 


ment below for the plaintiffs, from which the defendant 
appealed. 

From defendant’s answers to interrogatories propounded in 
the petition, it appears that at the time the draft was accept- 
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- ed, or at its maturity, he had no funds in the hands of the w 
tiffs, and that he passed off the draft in payment to Fisk, October, 840, aq 
2 & Co., after its acceptance. Te 
_ Avis urged that the plaintiffs cannot recover without show- =e : 
| ©) ing that they have paid the draft, because the endorsement  =aEERE 
bill,” of the payees is erased and he (defendant) received no credit 


them for its amount. We are clearly of opinion, that 





1pon! F 
















' 3 the possession of a draft by an accommodation acceptor, cou- oui? 
ent) pled with the fact that it has been put in circulation by the sion ofa drat by 
nia a drawer, is sufficient to authorize the former to recover; %* _ er : 
a -}} because payment by the acceptor, under such circumstances, —— Ac 
ro t will be presumed until the contrary isshown. On examin- peal nae 
t of 7 ing the account current of the payees with defendant, it pe aoe 
.' |} appears that in January, 1834, the latter was credited with cient to author 
V16 ize the holder 
ed. | the acceptance of seven hundred dollars, which was to to recover, be- 
a ‘j) mMiature on the 5th March, following, and at this last date ty"Nim ein be 
a 1 the draft not having been paid on the vety day of its matu- presumed —_ 


rity, we find defendant debited with its amotifit, and with shown. 
three dollars for the costs of the protest ; the account closes 
on the next day, the 6th March, 1834. It would have been 
easy for the defendant to prove, by the payees, that the draft 
had not been subsequently paid, and thus destroy the pre- 
sumption of payment resulting from the plaintiffs’ possession 
of it. 

The circumstance of the payees erasing their endorse- 
4) ment on the back of the draft, appears to us immaterial. It 


ter oat 


a’ | is even, we believe, a customary thing in business for an 
 @ endorser to erase his name on being paid by a prior party. 
bh This draft was probably endorsed for the purpose of collection 


# in bank, and when the plaintiffs afterwards took it up, they 
a 4 \ ould not object to the payees erasing their name from it. 
f | The commissions claimed by the plaintiffs, we think, have 
p J been satisfactorily proved. 


It is, therefore, ordered, that the judgment of the court 
below be affirmed, with costs. 








Wustzex Disr. 


NOTT’S EXECU- 
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NOTT’S EXECUTOR 08. BEARD. jerk q 








ink 
APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF GAR- _ 






ROLL, JUDGE DAVIS PRESIDING. 





Where the bill and protest are produced in evidence without objection, it q 3 \ 
will be deemed sufficient proof of the drawer’s signature, to authorize 
judgment against him, as endorser of his own bill. 4 

Where a bill was accepted but not paid, it is no defence, in an action against 4 é 
the drawer, that it is not proved he had no funds in the hands of the 4 
acceptor. t 

Where the notary sends notice of protest to a particular post-office, speci: Baa’ 
fying it by name, it will be sufficient, if it is the nearest to the residence of : yi 
the party, without stating in what parish it is situated. y| 

Where the notary states he “ demanded payment of the draft at the counting. 1 i 
house of the acceptor,” it is sufficient, without saying the “draft was pre- Raa 
sented and payment thereof demanded.” ; a ‘| 


This is an action by the executor of William Nott, . 
deceased, against the defendant as drawer of a bill of 97 
exchange, to his own order, on Messrs. Bullitt, Shipp & Co. “& 
and accepted, payable twelve months after date. It was 
endorsed in blank by the drawer. The bill was protested for 
non-payment, and due notice thereof given to the defend- i , 
ant. 4 

The plaintiff alleges, that the defendant had no funds in | » 
the hand sof the drewers when he drew the draft, anddid not ey 
afterwards place any funds in their hands to meet it. 

The defendant pleaded the general issue ; and also aver- “™B) 
red that the plaintiff showed no cause of action, and that J. 
Montgomery, who sues as one of the executors of Nott, is . 
not executor, and has no interest in the note to entitle him 3) 
to sue. : 
The notary states in his protest that, at the request of ‘the 
Union Bank, holder of the original, “he demanded payment of 
said draft, at the counting-house of the acceptors thereof, and 24 
was answered by Mr. Bennett, one of said firm, that the same “M\_ 
could not be paid.” .\a 
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He certifies that, on the day of the protest, he addressed & WasrxmsDusr. 
7% etter to the defendant notifying him thereof, directed to October, 1840. 
|. himat “Pecan Grove post-office, Louisiana,” from informa- aie “itn. 


tion obtained from the acceptors, and placed it in the post- TOR 
office at New-Orleans. hy 
it q 5 A letter testamentary, from the probate court of the parish 
os i of New-Orleans, appointing J. Montgomery testamentary 


7 ~ executor of William Nott, deceased, was produced in evi- 
.é : dence by the plaintiff. The protest, bill of exchange and 
P certificate of the notary, were also produced in evidence, upon 
“=o which the plaintiff had judgment, and the defendant 


a WN appealed. Hs 

eof T Ogden and Poindezter, for the plaintiff, showed that Mont- 
a) gomery was fully authorized to sue as executor of Nott, by * 

ing- Wi — the production of his authority from the Court of Probates. 

pre- & y 2. The note, protest and certificate of the notary make 
WW fall proof of the plaintiff’s demand. They were produced in 

-  _s evidence without objection. 

“ : $. The notice addressed to the defendant, at Pecan Grove, 

of Ff 

i ae is shown to be the nearest post-office to his residence, and is 

me s a sufficient service of notice. 

fot : 4, The protest and notice show a demand of payment, 

| | and that there was no funds. Every thing that was required 


has been done to put the defendant in default. He can show 
‘By no real defence. He is sued both as drawer and endorser, 


be: and liable as such. 

= | Selby, contra, insisted there was not full proof of the 
ver= l defendant’s signature. It was, in fact, not proved at all. 
tJ. s ; The protest does not state that the bill was presented and 
tis payment demanded, as is required by Jaw to authorize a 
him — fl recovery ; without showing this, the plaintiff must fail. 


i 2. The notice is insufficient ; the notary says, he sent it to 
‘the B) Pecan Grove post-office, but it is not shown in what parish 
7 ; this post-office is situated. This was necessary, in order to 
and +4  « show he was notified by notice sent to his parish, to the 
. \e nearest post-office. 





$10 


TOR 
: v8. 
BEARD. 


Where 





CASES IN THE SUPREME COURT 


Weérens Distr. Garland, J., delivered the opinion of the court, ris “a 
October, 1840. From the mass of extraneous and immaterial matter, with : 
xorr’s x“xxov- Which the clerk of the inferior court has incumbered te 


record, we have extracted the facts of this case. The de 


fendant in January, 1837, at New-Orleans, drew a bill of | 


exchange in his own favor, on Bullitt, Shipp & Oo., for 
six thousand nine hundred and sixty-two dollars and fi 

nine cents, payable twelve months after date, which wag 
accepted, and the bill put in circulation by the drawer endors. 
ing it. When the bill became due it was protested for 
hon-payment, and this suit is instituted by the holders. The 
answers are : é 

1, Jonathan Montgomery is not the executor of Nott. 

2. He has no interest in the.bill, either in his own right 
or as executor. 

$. A general denial. 

The first ground of defence is destroyed by the production 
of Montgomery’s authority, to act as executor, issuing from 
the probate court, in New-Orleans. The same evidence, 
with the fact of possession, establishes his right to the bill; 
and disposes of the second ground. It is sufficiently set forth 
in the petition that he sues as executor. Under the general 
denial, many objections have been presented. 

Ist. It is said there is no evidence of Beard’s endorsement 
of the bill. The reply is, the record shows he permitted the 
bill and protest to be offered as evidence, without objection, 
and it is too late now to say the signatures were not proved. 

2nd. It is urged the plaintiff has failed to prove that 
Beard had no funds in the hands of the acceptors. Thatis 
immaterial. The bill was not paid and the drawer is not 
discharged, if the other legal steps have been taken to make 
him liable. , 

8rd. It is said the notice of protest for non-payitieat!4 is 


the insufficient. The notary says he addressed the notice to 


“aaah gas na, “Pecan Grove post-office, Louisiana.” The counsel for de- 


to a _ fendant says it is insufficient, as it is not stated or proved 
fein g it a that Pecan Grove post-office is in the parish of Carroll. 


name, it will be 
sufficient, if it is 


The law requires notaries to put the notice of protest in the 
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‘| nearest post-office to them, addressed to the drawers, accep- en 
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tora, endorsers or others, at their domicil or usual place of Oeteber, 1840, — Ee 


| residence, Acts of 1827, p. 76, section 2. It is impossible to xorr’s sxzcue 4 


have a notice sent to the house of each drawer or endorser, i 
in distant places, and the law is satisfied by its being directed the ee 


to the post-office nearest to them. The notary says, from the a oe of 
the.information he obtained as to the residence of the defend. ‘8 
what amu it is 


- ant, he had so addressed the notice. Post-offices are estab- 


lishments authorized by the laws of the United States, and» 
we are bound to recognize such as are established in our own 
state, at least, and those engaged in transporting the mail 
are presumed to know in what parishes they are situated, 
aad carry all communications to their proper destination. 
However desirable it may be that notaries should mention the 
parish in which an obscure or new post-office is situated, we 
are not prepared to say an omission to do so is fatal to the rights 
of a party. In many instances it would be considered sur- 
plusage to mention the name of the parish in which a post- 


Office is situated, and as there is no law which says expressly 


it shall be done, we are not disposed to insist upon it, ina 
case where itis not alleged any injury has resulted from the 
omission, or that there is a post-office nearer to the party. 
4th, It is further alleged, the protest does not show the bill 
was ever presented for payment by the notary. He says, at 
the request of the “holder of the original draft, whereof Where theno- 
true copy is on the reverse hereof written, I demanded pay- « demande bo. 
ment of said draft at the counting-house of the acceptors pry forte 
thereof, and was answered by Mr. Bennett, one of said firm, house of the ac- 
that the same could not be paid.” The counsel for the oulicicat, Zs 
defendant says, the protest should say the bill was presented °"* aap ae “the 
and payment thereof demanded. It might be more specific — 
perhaps if the notary had used these words, and more satis- manded.” 
factory to a nice critic, butas we seek the means of promo- 
ting the ends of justice, and enforcing the speedy execution 
of contracts, more than the beauties of composition and philo- — 
logical exactness, we are disposed to give such meaning 
to terms used by public officers, as will be understood by the 
mass of mankind and effect the objects in view. 












CASES IN THE SUPREME COURT 


Wesreny Dist. It is a well settled law, that the holder of an accepted bill, : 





October, 1840. before he can call on the drawer for payment, must mhkeg 7 


worr’s ExEcu- presentment for or demand of payment, and give notice of the 

































refusal. It is equally certain, the person making the present. - 
ment or demand must have the bill with him; but it does. 
not follow, as a consequence, because both words are not 
used in the protest that he had not the bill with him. The 
act of the legislature passed in 1827, vests notaries with cer. 
tain powers in relation to these matters, and gives more 
authenticity to their acts than to private individuals. They 
are public officers, and the presumption of law is they do their — 
duty. Itis not to be presumed that a notary would do so 
useless an act as to go to the house of the acceptor of a bill; 
to demand payment, and not have with him the obligation 
he was specially charged to collect. Chitty and Bayley in — 
their treatises on bills and promissory notes, and the annota- 
tors on them, use the terms, demand and presentment, almost 
as synonymous. Bayley, in the same sentence, says “a 
demand of payment, by a person who has not the bill or note 
with him at the time, is not a sufficient presentment.” Our 
statute uses the word demand ; and presentment is no where 
found in it. 

In the argument at the bar, great stress has been placed 
on the decision of this court, in the case of Warren vs. Briss 
coe, 12 Louisiana Reports, 472. The law in that case was 
correctly laid down, but the facts were not precisely similar 
to the present. In that, the note was “ payable at the Plan. — 
ters’ Bank of Mississippi, at Natchez,” and the notary certified — 
“ he went to the Planters’ Bank, Natchez, and was informed 
by the teller there was no funds in the bank for the payment 
of said note, wherefore he protested, &c.” He does not say 
he presented the note for payment or made a demand of it, 
and the court so say in their opinion. 

The defendant complains the district judge refused him a — 
trial by jury, in which he was certainly correct. The defend- 
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ant did not entitle himself, from any thing we see inthe § 


record, to a trial by jury. cis 1839, p. 172, section 24. 
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Upon a full examination of the case, we see no reason for WasrzarDis?. 
interference with the judgment of the District Court, and October, 1840. 


therefore affirm it, with costs. 


BRYAN’S ADMINISTRATOR v8. SPRUELL. 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF 
OUACHITA, THE JUDGE OF THE FIFTH PRESIDING. 


Service of citation on defendant’s wife at his domicil, is sufficient. 

Although the seal of the court does not appear to the citation as it is copied 
in the record, non constat, that it was not affixed to the original. 

Judgment by default is premature taken on the first day of theterm. The 
defendant is allowed the first day to answer in. 

In all cases of judgments by default made final, the plaintiff must prove his 
demand ; and not having done so, the judgment will be reversed, and the 
ease remanded. 


This is an action against the maker of a promissory note. 
Two interrogatories were propounded to the defendant. Ist, 
Did he sign the note ; and 2d, was not payment demanded ? 
There was no answers or defence, and judgment by default 


being made final, the defendant appealed. 


The signature to the note is made by the maker putting 
his ordinary mark ; and there is no proof of it; or evidence of 
any kind in the record, although the clerk certifies that the 
record contains all the evidence adduced on the trial. 


M'Guire, for plaintiff, insisted on the affirmance of the 
judgment, with damages. 


Copley, contra, assigned various errors in the record, and 
urged the reversal of the judgment, on the grounds stated in 
the opinion of the court. 


Simon, J., delivered the opinion of the court. 
40 VOL. XVI. 
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CASES IN THE SUPREME COURT 


piensa = defendant, sued on a promissory note, is appellant 
judgment by default rendered against him,) and. 
BREAN’s: <av- assigns as errors apparent on the face of the record: . ..;. 
a“. —_‘Yst. That the return of the sheriff does not show that the. 
SPRUEEL. service of the citation was made at the usual place of resi-, 
dence of the defendant, but simply at his domicil. 
2d. That it does not appear from the record that the copies, 
pretended to have been served on the defendant, were certi- 
fied copies under the seal of the court. 
$d. That the judgment by default was entered on the first 
day of the term of the court, and was therefore premature, 
4th. That the default was made final before the expiration 
of the three judicial days required by law. 
5th. That said default was made final, without plaintiff 
having adduced any proof of his demand. ; 
I. The service of the citation made at the defendant's | 
domicil, with a free white person, living in his house, who, | 
on inquiry, declared herself to be his wife, &c., is certainly | 
sufficient ; the domicil of a citizen is where he has his prin- 
cipal establishment, and his principal establishment isthat | 4, 
in which he makes his habitual residence. Louisiana Code, | 
article 42. :- 
4 
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II. It is true, the seal of the court does not appear on the 
citation copied in the record ; but non constat, that it was not Ff 
affixed to the original citation, and we are bound to presume fF 
that the clerk did his duty. 8 

III. The judgment by default was taken prematurely; | 
the defendant had the whole of the first day of the term to 
file his answer. Code of Practice, articles 317-18. 

IV. It does not appear from the record that three judicial 
days had elapsed when the default was made final, nor does 
the transcript show when it was made definitive. Code of 
Practice, article 312. he 

V. In all cases of judgments by default, plaintiff must F 
prove his demand, Code of Practice, $12; and although the § 

Inall cases of Uefendant is presumed, by his silence, to have c onfessed the 
| by justice of his adversary’ s demand, the plaintiff must proceed Fg 
final, the wed with his proof, in order to have the judgment confirmed. FF 


fe — aie Be | 
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rt Code! of Practice, article 360. In this case, the clerk certifies Waeraae Dan! 
a: thatthe record contains all the evidence adduced by the par- sober, 1840s, 
i ties, and we have looked in vain for any evidence establish- rasners ran, > 
af ing'the plaintiff’s demand. The district judge ought tohave oie 
>. required eatisfactory proof of the defendant’s ordinary mark = Prana ac 
| on the note sued on, and having not done so, his judgment not done 
. a rian be reversed. vues be revere 
~ = ed, and the case © 
lt is, therefore, ordered, adjudged and decreed, that the Temanded. 
t | judgment of the District Court be annulled, avoided and 
_ | reversed; that the judgment by default, taken in this case, 
n | beset aside, and that this suit be remanded and reinstated on 
» | the docket of the lower court, to be proceeded in according 
f } tolaw; the appellee paying costs in this suit. 
8 arene 
D» 
. | LAMBETH ET AL. 08. PETROVIC. 
Me | : APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
2) f NATCHITOCHES, THE JUDGE OF THE SEVENTH PRESIDING, 
4 i Where there is no absolute promise to pay by the endorser, with a full know- 
7% _ _ ledge of the want of notice, which in law creates a new obligation, he is 
. not bound. 
So, where the endorser admitted his liability, after the note was due and 
fs protested ; and said that time given to the maker of the note should not 
4 affect his liability; but it appeared he was in reality nof liable at the 
time, for want of due notice of protest: Held, that his acknowledgment 
did not bind him. 
il 
7 This is an action against the defendant, as endorser of a 
of ' ‘promissory note. The plaintiffs allege that the note was 
| § presented for payment at maturity, where it was made paya- 
st § ble, and protested for non-payment, and due notice given to 
e u the endorsers. 
ef The defendant admitted his signature, but denied all the 
4 | other allegations in the petition. He further averred, that 


the plaintifis prosecuted the principal debtor or maker of the 






WalrenseDeer. 1 note to judgment, but gave.a prolongation of time by allow. : 
October, 1840. ing payment thereof to be made by instalments ; and by rea- 
-ar, 80n Of which the defendant is released from all liability. 
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nah 

The plaintiffs offered the note and protest in eviden . 
The attorney who brought the suit declared, on oath, that 
the defendant came to him before suit against Vawter, the 
maker of the note, and requested him to institute suit on th 
note, which he (defendant) admitted he was liable as endor- 
ser, and stated that time being granted to Vawter, should not 
affect in any manner his liability as endorser. That severs 
times within the last year, he asked witness what could b 
made out of Vawter, and in the meantime, uniformly admii 
ted his liability as endorser. That defendant gave hima 
memorandum of the note, the amount and endorsement, on 
which he brought suit. 

The defendant produced the record of the suit, and judg. 
ment against Vawter, which was confessed, with stay of exe. 
cution for one-half of said amount, for one year from the first 
of June, 1837, &c. ; and for two years, for the other half, &, 
There was no notice of protest given to the endorser. Upon — 
this evidence there was judgment for the plaintiffs, and the 
defendant appealed. 


Ogden, for the plaintiffs, urged the affirmance of the judg. 
ment. The defendant admitted his liability after the note 
was protested, and acknowledged that any prolongation of 
time given the principal in the note, should not affect or 
release him from his liability. He promised to pay absolute. — 
ly, in case the maker did not pay. 







ease soa > om 


—V—e oe - © & & eS 





a ell eet EO elC Cid Oo 


Sherburne, contra, insisted that the defendant was released § 


by the prolongation of time given the maker of the note? 
The defendant could not be placed in a worse condition by 
any act afterwards done. The confession of judgment, 
and prolongation of time given for the payment, released the. 
endorser. If he made any promise to pay, it was under the © 


supposition that he was bound, when he was not for wantof | 


notice. 
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i uMorphy, J., delivered the opinion of the court. Wesrzan Dist, 




































— “Defendant, being sued as endorser of a promissory note, =—— 
fy drawn to his order by one David Vawter, answered that he “**™= ™*4™ 

huh had never been liable as such, and that if any liability ever  *=mmewse. 

hat | éxisted, it had been entirely released and discharged by the : 

the act of the plaintiffs, who had granted an extension of time to 

be 4 the maker. Judgment was rendered in favor of the plain- 

oF tiffs; after a fruitless attempt to obtain a new trial, the 

ay defendant appealed 


“The record shows that suit was first brought against the 
it maker D. Vawter, and that upon his confessing judgment, 
uf he was allowed by plaintiffs a stay of execution of one and 

* @  twoyears. The plaintiffs attorney at law, testifies that the 
| defendant came to him, previous to the inception of the suit 
" against Vawter, and requested him, as counsel for the plain- 
8 tiffs, to institute suit on the note, and admitted he was liable 
as endorser; and further, the defendant stated that time 


if being granted to Vawter, should not affect in any way his 
ite liability as endorser: and that several times within the last 
he year, the defendant asked him what could be made out of 
Vawter ; uniformerly admitting his liability as endorser on 
the note. He adds, that the defendant gave him, not the 
g- note itself, but a memorandum of the note, on which he 
te brought suit against Vawter. The note was protested in 
of New-Orleans, and no evidence whatever is to be found in the 
or record of any attempt to notify the defendant, who is a resi- e7 
ne dent of the parish of Natchitoches. The plaintiffs rely entire- 
ly for their success on the subsequent promise to pay, which 





they say must be inferred from the conduct of the defendant, 
a and his frequent admissions of liability. Had regular notice 
___ of protest been proved, the evidence might have sufficed to 


t debar the ‘defendant from any means of defence he might 
t, attempt to found on the extension of time granted to the 
ie! maker ; but we cannot see in it any promise to pay the note. where there 
io 1- If any can be inferred, at all, it is certainly not that absolute is mie ana 
of | Promise, made with a full knowledge of the want of notice, by the coderser, 


which in law creates a new obligation. The steps taken by soseibalie of 















Western Dist. 
October, 1840. 
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defendant to have a judginent obtained against the maker,’ 
and his admissions of liability, show that he believed the 
notice to have been regularly put in the post-office in New. _ 
Orleans, though not received by him. An endorser may! : 
well, under an ignorance of the facts, consider himself liable 
when he is not, because notices need not be personally serve | 
ed. It is true that affirmative proof of an endorser’s knows 
d. ledge in such cases is not required, and may be inferred from. 
the attending circumstances: but in the present case, we 
see nothing from which it can be reasonably inferred that 
the defendant had any knowledge that he was dischar 
from liability by want of notice. Bayley on Bills, p. 297 and 
following: 12 Louisiana Reports, 467. 13 Idem., 420. $ 
Kent’s Commentaries, 113. . 


[an — 











-. 2 ree ~-s . 


It is, therefore, ordered, that the judgment of the District 
°F Court, be annulled, avoided and reversed, and that ours be 
for the defendant, as in a case of non-suit ; the plaintiffs and 
__ 2ppellees paying costs in both courts. . 


~~ —_—- aa 2a luce h6.!UhCU tLe Sl 


WINDLE 8. FLINT. 





APPEAL FROM THE COURT OF THE FIFTH DISTRICT, FOR THE PARISH OF 
RAPIDES, THE JUDGE OF THE DISTRICT PRESIDING. 


Judgment affirmed as for a frivolous appeal; but it already bearing ten per 
cent. interest, only five per cent. damages was allowed. 


This is an action against the maker and endorsers of a 
a promissory note. The maker and first endorser made no 













— jggue. 
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defence. Flint, the second endorser, pleaded the general Wesrenn Dist, 


The plaintiffs offered in evidence the note and protest, with 
proof of the signatures to the note. 

‘The notary certified that he deposited notices of protest to 
E. H. Flint, addressed to him at his domicil near Alexandria, 
and to Messrs. Thomas and E. H. Flint, at their domicil near 
Alexandria, as executors of M. P. Flint, deceased. 

There way judgment against the defendants, and Flint 


alone appealed. 


Hyams, for the plaintiff. 


Ogden, contra. 


Morphy J., delivered the opinion of the court. 


E. H. Flint, one of the defendants, being sued as endorser 
of a promissory note, pleaded the general issue. Judgment 
was rendered against him, and he appealed. No serious 
defence appears to have been made below, nor any attempted 
before this court. The appellee has prayed for damages for 
the frivolous appeal. We think that he is entitled to them, 
but as the note sued on, already bears ten per cent. per 
annum interest, we shall grant only five per cent. as damages 
on the amount of the debt. 


It is, therefore, ordered, that the judgment of the court 
below be affirmed, with costs and five per cent. damages. 


ea 


WINDLE 
v8. 
FLINT, 
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Weserzan Dist. 
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October, 1840. FULTON 08. GORTON’S EXECUTOR. 
——————— 

FULTOX 4 T 
i aa APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISR or ‘ i 
UTOR. RAPIDES, THE JUDGE THEREOF PRESIDING, a 
Damages as for a frivolous appeal, will not be allowed on the affirmance of " 
judgment dissolving an injunction, which already gives ten per cent. inter- . 5 
est, and twenty per cent. damages. ; 
This is an injunction case. The plaintiff alleges, that at i 
the sale of Gorton’s estate, he became the purchaser of a Fi 

slave man for the price of one thousand four hundred and 
eight dollars, that he has since discovered said slave was sub. f 


ject to the redhibitory vice of a runaway; that he has been d 
in the habit of ranning away, and is so worthless, on this 


account, that had he known of the vice he would not have 
' purchased ; that he has tendered said slave to the executor 
of Gorton, who refuses to receive him back, but is proceed- 
ing with an order of seizure and sale to enforce the price, J 


He prays for an injunction to stop the sale, and that the © 
defendant be compelled to take said slave back, and return 
him his notes. 
bad The defendant denied there were any redhibitory defects 

in the slave,.and averred that he was only sold with war- 
ranty of title, that there was no fraud or concealment. He 
denies there was any tender of the slave, and prays that the 
injunction be dissolved with damages. ! 

On the trial, the plaintiffs offered no evidence. The defend. 
ant proved, that the fee for defending this suit would be from 
one hundred and fifty to two hundred dollars. 

There was judgment dissolving the injunction, withten 
per cent. interest, and twenty per cent. damages on the sum 
enjoined. The plaintiff appealed. 





Dabney, for the plaintiff, submitted the case. 


Hyams, contra. 








Pah: 
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t 
| oF 


* 


FR. 









fe 





Simon J., delivered the opinion of the court. Wesrenw Dist. 
: : pity. ay , October, 1840. 
This isa redhibitory action, instituted by way of injunction, xem 


The slave in question, was purchased without warranty of  S®mpen 
any kind except as to the titles, and the plaintiff has pro- — sstsom. 
duced no evidence whatever in support of any of his allega- 
tions. This appeal was clearly taken for delay, and had it 
not been that the District Court, in dissolving the injunction, 
allowed the defendant ten per cent. interest, and twenty 
per cent. damages on the amount of the judgment enjoined, 
we should have felt disposed to mulct the appellant in the 
full amount of damages allowed by law, as for a frivolous 
appeal. 
We deem it unnecessary to notice the bill of exceptions 
found in the record, as it is perfectly clear that a party cannot 
demand and be allowed a trial by jury, during the progress 
of the trial of a cause before the court. 
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It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


GORDON US. NELSON. 


APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF* 
CONCORDIA, JUDGE DAVIS PRESIDING. 


The holder of a note endorsed in blank by the payee and others, whose mM 6 62 3 
names precede ¢hat of the plaintiff himself, he may strike out all the sub- ke 213 
sequent and special endorsements, and recover against the maker. 


Where a commission to take the deposition of witnesses, is directed to a 
person by name, as a commissioner in another state, there is no necessity 
of proving his signature. 

If the return or certificate of the commissioner, is attached to the deposi- 


tion by a wafer, and returned with it, it is sufficient. 
41 VOL. XVI. 








Q . 
f ‘ ‘ 
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Wester Dist. Where a note and protest are permitted to be read in evidence, without ob. 
October,1840. —_jection, it is too late to question the signatures thereto, for want of proof, 
— iW : Prk 











































ve The plaintiff instituted suit against the defendant, asma- 7 
watson = ker of the following promissory note: ° a 
$5500. “‘ Vidalia, (La.) March 4, 1838". p 
Twelve months after date, I promise to pay Silas Lillard, 9 p 
or order, $5500, value received, payable at the office of dig. 
count and deposit of the Mechanics’ & Traders’ Bank of 
New-Orleans, at Vidalia.” “WILLIAM NELSON?” ~ st 
(Endorsed.) ‘Silas Lillard, Robert Slaughter, Benjamin | ¥ 
Lillard, William Slaughter, John Covington, Henry R. Me : 
nafee,. Bazil Gordon.” 8 
(Special endorsements.) ‘ Pay to the order of A. Robin. b 
son, Jr., Cashier, by L. Venally.” 
“Pay W. A. Dunlap, Esq., Cashier, or order.” if tu 
“W. E. LEVERICH, Cashier.” n 
The notary states, that at the request of W. A. Dunlap, v 
eashier of the Mechanics’ & Traders’ Bank, at Vidalia, d 
he went to the bank where the note was made payable, and te 
exhibiting the note to the cashier, demanded payment of the 
same ; and finding there neither maker or endorsers, and no § 
person offering to pay, he protested, &c. Pfr 
” He certifies, that not knowing the residence of any of the fe 
endorsers, except Lillard, he enclosed notices addressed to it 


them, to A. Robinson, Jr., cashier, in Richmond, Virginia, 
which he deposited in- the post-office at Natchez, being the 
nearest, on the same day ; and that he deposited notices for 
Lillard and Nelson in the same post-office, on same day. ‘ 

The plaintiff prays judgment for the amount of his debt, J 
and that the property mortgaged to secure payment, be sold 
to satisfy his judgment. 

The defendant admitted his signature to the note, and dée- 
nied specially every other allegation in the petition, and prays 
for a trial by jury. 

Upon these pleadings and issues, the cause was tried. : 

There are several bills of exception to the admission of the § it 
depositions of witnesses, taken by commission out of the : r 
state, which are fully stated in the opinion of this court. 
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appear to have been endorsed to plaintiff, though the suffici- 
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The note and protest were allowed to be read in evidence 
without objection. 

There was judgment for the plaintiff, for the amount of the 
note sued on, with miortgage, and that the mortgaged pro- 


perty be sold to satisfy said judgment. The defendant ap-* 


pealed. 


Hyams, for the plaintiff, showed that he hada right to 
strike off the endorsements, either before or at the trial. They 


“were not necessary to convey title to the note, which passed 


by delivery after the blank endorsement of the payee. As to 
subsequent endorsements to the plaintiff’s name, there could 
be no doubt. 

.2. The depositions were properly admitted. Whenacom- 
mission is directed to a commissioner by name, there is no 
necessity of proving his signature to the certificate or proces 
verbal of the depositions. His certificate was attached tothe 
deposition by a wafer, and all were enclosed in one envelope 
to the clerk, which is all that is required. 


Stacy, for the defendant, insisted on the various objections 
raised to the right of the plaintiff to sue, his striking out the 
endorsements, and the irregularities in the taking and certify- 
ing the depositions. 


Garland, J., delivered the opinion of the court. 


The defendant appeals from a judgment rendered against 


him, as the maker of a promissory note, dated March 4, 1837, 


payable twelve months afier date, to the order of Silas Lil 
lard, for five thousand five hundred dollars, secured by mort- 
gage ona tract of land and several slaves. He does not 
deny the justice of the demand, but relies upon objections, to 
avoid payment, most of which are more technical thaa 
sound, 

The first objection is a variance between the note set out 
in the petition, and the one offered in evidence. _ It is not de- 
nied that the note is that of the defendant, or that it does not 


October, 1840. 


lo _ 


ae 
Ve 
NELSON. 





$24 


Weerenw Dist. ency of the evidence of the endorsements is questioned. The 


October, 1840. 


GORDON 
v8. 
NELSON. 


The holder of 
a note, endorsed 
in blank by the 
payee,and others 
whose names pre 
cede that of the 
econ himself, 
e may strike 
out all the sub- 
uent and spe- 
cia endorse- 
ments, and re- 
cover against the 
maker. 


Hy 


Wherea com- 
mission to take 
the deposition of 
witnesses, is di- 
rected to a per- 
son by name, as 
a commissioner 
in another state, 
there is no ne- 
cessity of pro- 
ving his signa- 
ture, 
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alleged variance consists in the petition not setting forth that 4. 
certain special endorsements were on the back of the note, 
subsequent to that of the present plaintiff, which, when the 
note was produced, had been erased. The counsel forthe § 
appellant contends, the plaintiff should have set out in-higs 7 
petition these several endorsements, and the reason why they 9 
were erased ; also, that he should trace back into himself the 
title to the note, before he could recover. We do not think 

so. Inthe case of Huie vs. Bailey, argued and decided at the 4. 
present term, ante 213, we had the same question presented ; 
and in connection with this case, we have examined al) the 
decisions of this court, and the various authorities relied 
upon, and refer to our conclusions init. The note is en. 
dorsed in blank by the payee and all the endorsers who pre- 
cede the plaintiff. He had a right to strike out all subse- 
quent endorsements and recover on it, unless something is 
shown to rebut his prima facie title to it, by possession. 

We have looked into the cases cited by the defendant's. 
counsel. They donot apply to this case. They asserta 
principle as old as suits have been known, that the allega- 
tions and the proof must agree. In this case there is no alle- 
gation relative to the erased endorsements, and it wasnot PF 
necessary for the plaintiffto say any thing about them, or fF 
allude to them, any more than he would to any other imma- 
terial memorandum on it. They were of noeffect: 6 Mar- 
lin, N. S., 649. 

A commission was sent to James B. Jones and three other @. 
persons, or either of them, in Rappahannock county, in the © j 
state of Virginia, to take the testimony of three witnesses 
whoare named. Jones took three depositions, and returned 
them. But, it is alleged, one of them is not the person 
named in the commission. These depositions were objected to: 

1. Because there is no proof of the signature of the com- 
missioner, Jones. We do not consider it necessary. The 
court had a right, under the 437th article of the Code of Prac- 
lice, to appoint a commissioner, or any number of them, and 
having done so by name, it approaches very nearly to an ab- 
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The : gurdity, to contend his signature should be proved, and (hus WasrsaxDisr, 





that | make it necessary to send another commission to dbtain evi- October, 1840, 
1ote, | dence of it. Bag ces 
ithe 7. 2, It is contended, the depositions of all the witnesses v8. 
‘the § ought to be rejected, because a mistake has been made in the ee 
1 his name of one of them. We know of no law requiring or au- 
they thorizing it ; and as the depositions of two of the witnesses 
the §- are properly taken, and they prove enough to sustain the 
nink judgment, we deem it unnecessary, to decide upon the  depo- 
the §. sition of the third witness. 
ted ; $. It is said the depositions are not properly authenticated, If the return 
the as the certificate of the commissioner is on a separate piece or ones 
lied of paper. That is true ; but it is attached with a wafer to pile ce? 
en- the depositions, and returned with them, and presented to the eae Stein 
pre. court at the sametime. That is a sufficient compliance with it is sufficient. 
13€- the law. 
g is 4, It is said the plaintiff has not shown a title to the note. 
The defendant has not impeached his prima facie right of 

nt’s, possession, and if he had, the evidence is very sufficient to ond poet a 
ra - show the note belongs to the plaintiff. Two witnesses swear Lapdrragre Fad 
ga- § to thesignatures of all the endorsers except the first, and the without objec- 
lle~ | defendant having permitted the note and protest to be read as - onan ae 
not — evidence, without objection upon that point, it is too late to Mater 
, OF question it now. proof, 
na- So far from seeing any thing that requires us-to disturb the 
ar- judgment, we should have felt ourselves bound to give dama- 

ges for a frivolous appeal, if it were not that the case comes 
her #. —supat a time when the court was examining its previous opin- 
the § ions, relative to the erasing of special endorsements. 
ses 
ed The judgment of the District Court is, therefore, affirmed, 


with costs. 
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Wesrenn Dist. P 
October, 1840. FILHIOL’S HEIRS v8. HEMPKIN, ADMINISTRATOR. ; fc 
ruuaron's HEIRS APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF ouscmleAg = : 
oo endiitngg Opponents of a deceased administratrix’s account, cannot blend what may 8 
have taken place by her administrator, subsequently, in relation fo her 
estate, with her account filed of her administration of another persons, y 2 
estate. Her administrator represents her judicially, and the opposi : b 
must be confined to her account of her own administration. . : 
The administration of the estate of a deceased administratrix, is mall . * 
and different from her account of her administration. In the latter, her . 
administrator represents her judicially, and in the former he renders his 
own account, which must be homalogated contradictorily with all the , 
creditors of her estate. i 
i 
In this case, Lucy Hudson, widow and administratrix of — 


















the estate of J. J. Filhivl, deceased, rendered her account 

as she alleges, of moneys paid out for the estate, of her 

own funds, amounting to five hundred and twenty-two dol- — 

lars, and for which she prays judgment with interest, against 

the estate. She died and Hempkin was appointed her 

administrator. 
The heirs of Filhiol made opposition and objected to seve- 
ral items in the account, and alleged that there was property 
of the estate not accounted for. That a negro slave Marga- 
ret and her four children, who were sold at the probate sale 
of Lucy Hudson’s estate as her property, in fact belonged to 
her late husband J. J. Filhiol, and made part of his estate, of 
which they are the only heirs, and that they have a right to 
the proceeds of these slaves, and pray that the notes given 
for the purchase money be given up tothem. They allege 
they have presented all these claims to B. Hempkin, admini- 
strator of Lucy Hudson’s estate, and he refuses to allow them, 
wherefore they pray judgment. 

The administrator answered and averred that the oppo- 
sitions were too general, and the part claiming one hundred 
and twenty head of cattle and ninety head of hogs is erro- 
neous, as these are inventoried and accounted for as common 
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property, and the wife was entitled to one-half, and has paid Wasrzax Dist 
for the other. The slave Margaret was brought in marriage Oetber, 1840" 

































7 as dower, and they have no right to her or her increase. He j::m1o1’s parme 
Phy prays that the opposition be rejected and the account homolo- | mB 
may gated, with the addition of the price of the cattle and hogs, &c. MINIGTRATOR. 


Marie B. Filhiol, one of the heirs of J. J. Filhiol, filed a 


O her. 
son’s motion to dismiss all these proceedings, as the account filed 
ition | by Lucy Hudson is represented to be her account of the 
: administration of J. J. Filhiol, on which no action was had a 
4 © inher lifetime, and none can be taken since her death. 
ee Hempkin, administrator, moved to dismiss this motion, 
$i Both the heirs of J. J. Filhiol now came forward and filed 
their petition, alleging the administratorship of Lucy White 


alias Lucy Hudson, deceased wife of Filhiol, and that she 
collected and received his estate and never rendered a final 
- of account, but died, and that Hempkin is her administrator. 
Wherefore they pray for the rendition of a general account 


. of the estate of Filhiol, and judgment for five hundred dol- 

ol. lars, which she owed them. 

wt ok The administrator answered, and says he has no knowl- 

er edge of the estate except from the records of this court, and 
cannot be required to account for property which never came 

a into his hands, and refers to the inventory. He prays that 

ty these proceedings be dismissed, &c. 

a There was a mass of accounts and documents produced to 

le show the state of the affairs of Filhiol’s succession, but 

to appear in a very confused and unintelligible manner. 





of # » The probate judge, however, seemed to reject all the 
/ accounts produced as evidence under the opposition, and gave 


4 judgment homologating the account filed by Lucy Hudson, 
m before her death, and gave judgment for the amount, being 
7 five hundred and twenty-two dollars and thirty-four cents. 
' The plaintiffs in opposition appealed. 

9 


Downes and Copley, for the plaintiffs. 


M‘Guire, for the defendant. 


































































































Western Dist. 


October, 1840. 





miutox’s Herns T,ycy White, became administratrix of his estate. 
v8. 
av- wards intermarried with one Hudson. 


HEMPKIN, 
MINISTRATOR, 
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Bullard, J., delivered the opinion of the court. deny 


On the death of J. J. Filhiol, it appears that his wid 
She after. 
In 1835 she filed aii’ 


account of her administration, but no further proceeding 


were had until after the death both of her last husband and) § 
Hempkin was then appointed administrator of hep | 


herself. 
estate, and finally the heirs of J. J. Filhiol, in 1839, filed 
their opposition to the account thus rendered by his widow.” 
They deny the existence of the debts which she claims to 
have paid, contest the interest and a fee to an attorney. 
They further charge that she ought to account for one bun. 
dred and twenty head of cattle belonging to the estate, 
together.with about seventy-five head of hogs. They then 

set up a claim for the price of a slave Margaret and her chil. 
dren, which had been sold as a part of the estate of Lucy 
Hudson, who had rendered the account; but which they. 
allege belonged to the estate of J. J. Filbiol, her first hus. 
band. 


the said claims may be allowed, and the administrator con. 
demned to pay them. The administrator answered this , 
opposition and claim, by excepting to the sufficiency of the 

opposition in point of form, it being too vague ; averring that 
the counsel fees were necessary and useful, and had been 
paid, and that the payment of the debts were authorized, 

He alleges, that his intestate had already accounted to the 
heirs for the cattle and hogs claimed, and that she, and not. 


J. J. Filhiol, was the owner of the slave Margaret and 4 


children. 

The heirs afterwards moved to dismiss all the proceedings, 
in the case ; first, because no legal action was had upon the 
account in the lifetime of Lucy Hudson, and that none » 


could be taken after her death, as the administration did not. 


decend to the heirs or administrator, and neither appear to be. 
parties; second, because she was a married woman and her. 


SeebBareeSse Be 


They allege that they have submitted their claims. 
to Hempkin the administrator, and that he refuses to allow. t 
them, and they concluded by praying that after legal notice 1 






















+4 tions, which were wholly irregular, the heirs having already , 
4 contested the account rendered upon its merits, and a motion ™™™!sTRaTor. 





4 


low. 
tice 
On- 


Hii knowledge of the estate of Filhiol, except that derived from 


_ the records of the court, and that he could not be required 


the. 
hat. 
een . 
ed, 
the 


“a figure in a different capacity from that which they had assumed 
ne E atthe commencement. In opposition to the account filed by 


ngs. 
the 
ne 1 
not . 


her. 
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administrator moved (o dismiss this motion. 





$29 


husband did not to authorize her to appear in court. The WesreasDisr. 
October, 1840. 


Before the court had acted upon these motions or excep- rizarox’s meme 


to dismiss an exception, being a novelty in practice which 


' weare not disposed to encourage, the heirs came forward 


with a new petition, in which they state their heirship of 
J. J. Filhiol, his death in 1829, the appointment of his 
widow Lucy White as administratrix, her death, and the 
appointment of Bernard Hempkin as administrator of her 


estate. They represent that she never rendered any final - 


account of her administration; that she took possession df 
the whole estate and converted a part of it to her own use, 


- and that her administrator has failed to return what still 
exists, in kind, to the petitioners. They pray that he may be 
# condemned to render a full account of the administration of 
' his intestate, and to restore such property as exists, in kind, 


which came into his possession as administrator, belonging to 
the estate of J. J. Filhiol, or to account for the price on fail- 


ure to do so, and to pay five thousand dollars, or such balance 
| asis due by Lucy White, the late widow. 


To this petition the administrator answered, that he had no 


to restore property which never came into his hands. If the 
late administratrix made way with the property, he is not 
accountable for it, but the plaintiffs must look to her heirs. 

It is obvious that, in these last proceedings, the parties 


Lucy Hudson, these opponents appear as the heirs of J. J. 


| Filhiol, and the account opposed relates to the administra- 


tion of his estate. In the last they appear as creditors of 
Lucy Hudson, claiming a debt due by her of the adminis- 
trator of her estate, and whom they appear to treat at the 
same time, as the administrator of Filhiol’s estate. This 
blending of claims and qualities of the parties, has created 
42 VOL. XVI. 
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Wesrsex Distr. confusion in the record. A part of the opposition to the 
October, 1840. account rendered by Lucy Hudson, in 1835, relates to 
a took place after her death, by Hempkin the administrator, to 
Ng wit; thesale of certain slaves which came into his ha 
urmisrnaton. a part of her estate. The creditors. of Lucy Hudson havea 
i hy aaa interest in that question, and are not parties. If we were | 
administratrix’s NOW to adjudicate upon that claim, it would not be condy | y 


nt, cannot 


ee may sive upon the creditors. Indeed the question upon the home. | |. 
ogra logation of an account is whether it was correct whenten. | 
trator + subse- dered, and parties cannot insist upon its being amendedby | 4 


oo abo adding what took place afterwards ; in other words, the. ques, 


con heoon, tion was, what account was Lucy Hudson buund to render 


——— of in 1835, and not what her administrator was accountablefor | 
a er ad- a8 such, long subsequent to the filing of the account. Hemp, 


mehr 5 <p- kin represented her in a judicial proceeding, commenced } 


cially, and. the during her lifetime, and was. not regularly called upom te} 
opposition must 
be confined to account for his own administration of her estate ia the same 


her own admini- Proceedings. Pe 


stration. The opponents having answered to the merits, were top | 
late in objecting to.a want of authority from the — 
file the account of administration. 

The adminis - 4€ Court of Probates does not appear to have acted cl 
tration of the e- many of these exceptions, motions, counter-motions, and peti- | 
'g ewe tions, but after a triah upon the merits, homologated. the 
rr is Keren, account as originally filed. It is shown that the catthyand 
oni baeniosnnt hogs had already been accounted for to the heirs. Theother} 4 
ya age items of the account were satisfactorily established. But, we 


latter heradmin- think, the question as to the slave Margaret and her childsen 











































istrator re re= 


sents her judici- ought to be left open for final adjudication, contradi 









rel 
former he read. with all parties interested therein. The judgment is silent] th 
ers bis own ac” as to that claim, and it is left doubtful whether the Courtal| | 
must be homolo- Probates took it into consideration. 1 w 
gated contradic- 
torily with all i i “4 th 

_ the creditors of [t is, therefore, oiiual and decreed, that the judgment of 

— the Court of Probates be affirmed, with costs.; reserving, oi 


ever, to the heirs of Filhiol their right, if any they have, ta 
claim the price of the slave Margaret and her children. _ 









ve, ta 
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ARMOR U3. LEWIS. 


“{pPEAL FROM THE COURT OF THE. NINTH DISTRICT, FOR THES PARISH OF 
1 9 MADISON, JUDGE DAVIS PRESIDING. 


‘Where the certificate of the notary, at the foot of an act of mortgage, 

+ gtates it is a true copy, it is sufficient when the seal is also affixed, although 

+ the notary does not say, “it is given under his hand and seal.” 

A demand of payment of the “proper book-keeper,” at the bank where the 

‘notes are made payable, is sufficient. 

‘The defendant complains with a bad grace of credits allowed in a petition 
for an order of seizure. If full credits are given, the seizure and sale will 
be allowed to proceed. 


This is an action against the defendant as maker of three 


| promissory notes, payable to and endorsed by B. G. Tenny, 
| Esq., and secured by mortgage on a plantation and slaves, 


in the parish of Madison. 
The plaintiff shows that there has been several payments 


| made and credits given to the defendant, but that there is a 


balance of five thousand seven hundred and sixty dollars yet 
due, for the payment of which, he prays an order of seizure 


| ‘and sale against the mortgaged property. 


‘An order of seizure and sale issued accordingly, from which 
the defendant appealed. 


Bemiss, for the appellant, assigned various errors as appa- 
rent on the face of the record, and argued to show that, for 
these reasons, the order of seizure should be set aside. 

8. He insisted that the demand of the plaintiff was entirely 
unsettled and voliquidated, and could not be proceeded on in 
the via executiva; that there was a running account and various 
payments made, all of which required settlement before the 
balance could be ascertained. 


Stacy, for the plaintiff and appellee, insisted that from the 
face of the papers and assignment of errors, it was evident the 






881 
October, 1840, 
——————_—= 
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— was frivolous and only taken for delay, he prayed 
affirmance of the judgment with damages. 








Simon, J., delivered the opinion of the court. ee 
The defendant is appellant from an order of seizure ‘and 
sale, and assigns as errors apparent on the face of the i: 
Ist. That there is no legal and authentic evidence of the exe. 
cution of the mortgage alleged in plaintiffs petition, as the 
certificate of the notary, at the foot of the copy of the act of 
mortgage, does not appear to be given under his hand and | 
seal. 
2d. That there is no sufficient evidence of a legal present. 
ment and demand, at the place of payment of the notes 
sued on. 
3d. That an unsettled account exists between the parties, 
and, from plaintiff’s own showing, there should have beena 
settlement of this account before enforcing payment of the 
notes. 
Where the cer- I. The seal ofthe notary appears to have been affixed to 


tificate of the .) 
ieatary ot the foot the copy of the act annexed to plaintiff’s petition, but the 


of anact of mort notary does not certify that he did affix it. According to} 


Sees cope, | it is article 2247, of the Louisiana Code, it is sufficient that a copy } 


— +. he? of a notarial act be certified to be a true copy from the original ; 


affixed, although and so certified, it makes proof of what is contained in the oe 
the notary does 
not say, “it is ginal. Here the seal was affixed, and so the record shows, 


iven under his and. we are not ready to say that there was any necessity to 


A demand of mention it in the certificate. 
payment of the 
“proper book- IT. The notary states in his protest, that “he presented the 


ve » hag = notes to the proper book-keeper at the Bank of Orleans, in| 


notes are made New-Orleans, where the same were made payable, and. 
payable, is suffi- ” ike 4 
cient. demanded payment thereof, &c.;” we are of opinion that this? 


Parham is a sufficient presentment and demand at the place of pay. 


ciate grace of ment of said notes. 
in a petition for III. It seems to us that the defendant complains with bad 
an order of sei” grace of the credit which the plaintiff has allowed him in 7 


eredits ‘one petition, for although the account was, as he says, unsettled 
the seizure a “ 
sale will be al- and unliquidated, plaintiff gave him full credit on the notes, 


poy ‘0 Pro and sued him only for the balance due thereon, after deduct-} 
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1 
_ oing'the amount of said account. This objection is certainly Wsersns Dust. 


‘untenable. 
On the whole, we think this appeal was taken for delay, Suaseasz & 


and we are disposed to allow the appellee five per cent. dama- 


_ ges, as his claim already bears ten per cent. interest. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs and 
five per cent. damages, as for a frivolous appeal. 


BRAZEALE & SEWELL 13. BORDELON, ADMINISTRATOR ET AL. 


APPEAL FROM THE COURT OF THE SIXTH DISTRICT, FOR THE PARISH OF 
NATCHITOCHES, THE JUDGE OF THE SEVENTH PRESIDING. 


A probate sale of the tract of land on which the deceased resided, as con- 
taining two hundred and twenty arpents more or less, and described 
from boundary to boundary, is a sale per aversionem, and the purchaser 
cannot obtain a diminution of the price for any deficiency there may be 
in the measure. 

An injunction to stay an order of seizure and sale of a tract of land, on the 
ground that there is a deficiency in the quantity sold, when it is a sale per 
aversionem, will be dissolved with damages, as having wrongfully issued. 


This case commenced by injunction, tv stay an order of 
seizure and sale. The plaintiffs’ allege, that at the probate 
sale of the estates of Perot and wife, they purchased of the 
defendant, as administrator of said estates, a tract of land con- 
taining about two hundred and twenty arpents, more or less, 
with definite boundaries, for the sum of eight thousand eight 
hundred dollars, for which they gave their notes with mort- 
gage. The land was appraised at forty dollars per arpent. 
That they have since ascertained that the land falls short of 
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Wasrerx Dist, the quantity sixy arpents, which is a diminution of m 
October, 1840. than one twentieth. That the defendant has taken out 
puazeam & order of seizure and sale to enforce payment of the wholé 
"— —(piiee: wherefore, they pray that an injunction be grante | 
rnaamageel apa to stay said order of seizure, and that they have judg ne | 
al, diminishing pro rata the price of said land, for the quantity § 

of sixty arpents, which at the price of estimation at the sale 

amounts to two thousand four hundred dollars. ay 

The defendant, moved to dissolve the injunction on th 

face of the proceedings, as having wrongfully issued ; 

grounds and oath on which it was granted being insufficient — 

in law; and for answer, he says, the land was sold by diss 9 | 

tinct and well known boundaries. The price of the entire | | 

tract was eight thousand eight hundred dollars, and not forty — ; 

| 

















































dollars per arpent, and that the plaintiffs well knew the land’ — 
and the number of arpents contained within the boundaries, 
previous to and at the time of sale. Wherefore, he prays § 
that the injunction be dissolved, with damages. The prow 
ces verbal of sale, and the description of the land and alb ~ 

the titles were produced ; as also, a diagram and survey of 

the same. a 





The boundaries and description of the tract of land, are’ 
given in the opinion of this court. 4 

There was judgment dissolving the injunction, with two 7 
hundred and fifty dollars special damagss ; and ten per cent. — 
damages on the amount enjoined, and the order of seizuré 
was directed to proceed. The plaintiffs appealed. 








Brent, for the plaintiffs and appellants. 


Sherburne, Boyce and Elgee, for the defendants. 


Simon, J., delivered the opinion of the court. 


Plaintiffs seek in this action to obtain a diminution of the’ 
price of a tract of land, by them purchased of the defendant’ 
Bordelon, on the ground of deficiency in the quantity of 
arpents of land sold them. An injunction was issued to stay 
the proceedings had under an order of seizure and sale of 
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; sale made to plaintifis, was a sale per aversionem, in October, 1840. 
whieh the land is described with well defined boundaries; snagmare  & 
survey of the premises was ordered to be made; and, after = “"ma 

a full investigation of the circumstances of the case, the Dis- prem 
trict Court dissolved the injunction, and gave judgment a Soe 
against the plaintiffs for two hundred and fifty dollars, spe- 
cial damages for counsel’s fees, and for five hundred and 
eighty-two dollars, being ten per cent. on the debt enjoined. 
From this judgment plaintiffs appealed. 

_ It is contended on the part of the appellees, that this is not 
only a sale per aversionem, but that plaintiffs cannot com- 
plain, as they are in possession of more land than was really 
sold to them, and as titles have been shown to the front part 
of the land, containing, as it appears from the survey returned, 
one hundred and fifty arpents, and to the double conces- 
sion of the same by purchase made by the deceased, from 
the government of the United States, under the law of Con- 
gress of the 15th of June, 1832, containing eighty-four acres. 

The clause of the act in which the land sold is described, is 
asfollows: ‘A certain tract or parcel of land, on which the 
suid Perot and wife resided, situate in that parish, on both 
sides of Red River, containing about two hundred and twenty 
arpents, more or less, bounded: above on both sides of the 


te said tract. Defendant joined issue by averring that Wasrsms Diez 


lands,also belonging to them, and on the right by land of tna on which 
Antoine Lenoir.” We have just had: occasion to decide in ares - 
the case of Phelps vs. Wilson, ante 185; what we consider to be hundred and 


asale per aversionem, and that, as it has been often decided by pe Pi less, 


this court, a sale of this kind does not give any right to the smd deseribed 
purchaser to demand a diminution of the price on the allega- to boundary, fe 
a sale per aver- 


' tion of a deficiency in the measurement of the land. The sionem: and the 


sale in question appears to come within the definition, and Purchaser cane 


this alone would perhaps be sufficient to defeat the plaintiffs’ pry bi 

pretensions. Louisiana Code, article 2471. 3. Louisiana heieney there 

Reports 90. 4 Idem., 534. 7 Idem.; 452. 14 Idem, 497. ™&Y_be im the 
But it bas been shown, that the deceased purchased and 


paid for the back [and or double concession belonging to: his 







river by lands of the purchasers, and below on the left by eo pe a 
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Waerzax Dist front tract, in June, 1836, and the receipt of the register'and | 
October, 1840 receiver of the land office, then vested a good and legal title, 4 
uuow in the deceased, to the land therein mentioned. Land Lawa, 
ve. volume 2, p. 317. 3 Louisiana Reports, 62. From that moment 
on"? it became a part of the deceased’s plantation, it was approved 
and sustained as such, no distinction between the two tracts 
was made in the inventory, it was adjudicated as such to the 
plaintiffs at the sale at auction of the property of the deceased, 
and the same description was again given to it in the nota. 
rial act, that was subsequently executed ; so that the plain. 
tifis have really acquired more land than is expressed in their. 
deed of sale. Under that view of the case, we cannot hesi-. 
tate to say that the plaintiffs complain with bad grace, and. 
that the injunction issued in this case was wrongfully obtained, 


oEREBESTEES 


It is, therefore, ordered, adjudged and decreed, that the 
. judgment of the District Court be affirmed, with costs. 


@ 


NELSON 08. LILLARD. 


APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF 
CONCORDIA, JUDGE DAVIS PRESIDING. 


Where a slave is expressly excepted in the act of sale from the warranty of 
being sound in body, it will be considered a solemn declaration that he is 
unsound, and the purchaser takes him absolutely at his risk. 

Where the evidence does not show that the slave was afflicted witha red- - 
hibitory disease, at the time of sale, it is insufficient to rescind the sale, 
although it is proved he was sick shortly after the sale. 


This is a redhibitory action. The plaintiff alleges that he 
purchased five slaves from the defendant, for the price of five 
thousand dollars, for which he gave his note at twelve months» 
for five thousand five hundred dollars, including interest. 
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lege and useless to him ; so much so, that had he known it, 
he would not have purchased them. That these defects 
were not discoverable on simple inspection, but were latent, 
and existed before the sale; and were not declared at the 
gale, which diseases were and are incurable. He specifies 
the different slaves and their diseases ; and prays that the 
gale be cancelled, his note returned, and the surviving slaves 
taken back; or, if refused, that their price be reduced to 
a nominal sum; and that he have judgment for damages, 
for his expenses and trouble about said slaves. Interrogato- 
ries, touching the sale and price of the slaves, their condition 
and what passed between the parties at the time, were pro- 
pounded to the vendee, Silas Lillard, and one of the defend- 
ants. The answers to interrogatories are stated in the opinion 
of the court. 

Lillard admitted he sold the slaves and received the plain- 
tiff’s note, but pleads a general denial in relation to the other 
allegations, He denies that the slaves were unsound, or in 
any way afflicted with redhibitory vices. That the loss of 


the slaves which had died, was occasioned by the plaintiff’s: 


cruelty ; and that all the slaves named in the act of sale, were, 
at the time, sound in body and mind, except what is except- 
ed and set forth in the act of sale itself. 

There was a verdict and judgment for the plaintiff, cancel- 
ling the sale, and for returning the sum of five thousand five 
hundred dollars, after deducting four hundred and fifty dol- 
lars, the hire of the slaves; and that the three surviving 
slaves be returned. The defendant appealed, 


Stacy, for the plaintiff. 
Hyams and Dunbar, for the defendant and appellant. 


Simon, J., delivered the opinion of the court. 

Plaintiff alleges, that on the 4th March, 1887, he purcha- 
sed of the defendant five slaves, named Willis, Cynthia, Solo- 
mon, Frank and Moses, for the sum of five thousand dollars, 
43 VOL. XVI. 





‘b¢Phat the slaves are afflicted with redhibitory defects and Wsersiw Dien 
maladies, both of body and mind, which render them worth- Geteber; 1840. 
————— = 
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Wrerenw Drét. which was paid by his note for five thousand five hund; 


_Qetober, 1840. dollars, payable twelve months after date, including thereig,. 
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the interest of one year, at ten per cent., which sum was, 










(i 
the same day, secured by mortgage. That all said sla 7 
were warranted to be sound in mind and body, with son defer 
exceptions in regard to Solomon and Willis. He further stat op 
that all said slaves were unsound at the time of the:sale there 
that Willis was an idiot, and since the sale the vendors hi roy 
taken him back; that Cynthia was, previous to the § “f 
unsound, had been injured in one of her hips, and tied five : 
in the month of July or August, after the sale; th at aig 


Moses was subject to fits, of which he died on the first of 
June ; that Solomon was affected by a pulmonary disease, of 
consumption, and that Frank is diseased, unable to work, an 
entirely useless, He prays that the sale be annulled a 








rescinded, that the note by him given be also cancelled, tha tf = 
if said note be the property of third persons, the defend , r : " 
may be condemned to indemnify him, that the mortgage Dy, cual 
him given be also cancelled, and for one thousand dollarg | 

damages. He propounded interrogatories to Lillard, one of . v 
the defendants, who, in his answer to the first shows, thai Ci fg 
although the five slaves were sold for the total amount ¢ é Ce 
five thousand dollars, the separate price of each was, e Bi 
thousand two hundred dollars for Frank, one thousand dol : the 
lars for Moses, one thousand dollars for Solomon, one thot S he | 
sand dollars for Cynthia and eight hundred dollars for Willis, bic 
Defendants pleaded the general issue, acknowledged having ie 
taken’ back the slave Willis for eight hundred dollars, pos 

which they gave a note to the plaintiff for eight hundred and deo 
eighty dollars, explain the reasons why plaintiff gave a note at 
of five thousand five hundred dollars, and pray that the ee 
suit be dismissed. There was a verdict and judgment in | a 
favor of the plaintiff, annulling the sale as to two of the sho 
slaves, and the defendant having obtained a new trial, the kin 
second verdict of the jury was again for the plaintiff, rescinde nd 
ing the sale in toto, and allowing the defendant four call t tt 
and fifty dollars for the hire of the slaves, and the Distri rey 


Court having rendered a judgment accordingly, defendant 
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bade a motion for a new trial, which was overruled, from 
which judgment he took the present appeal. 


"The record shows, that about two weeks after the sale, the ' 


defendant took back the slave Willis, for which he gave 
plaintiff a note of eight hundred and eighty dollars, including 
therein the interest of one year, and that the note of five 
thousand five hundred dollars is not in defendant’s possession, 
but has been transferred to a third person. The sale of the 
five slaves, made in a lump for five thousand dollars, states 
that the vendor warrants them sound in body, except the boy 
Solomon, and sound in mind, except the boy Willis, and 
although the plaintiff attempted to prove, by the oath of one 
of the defendants, that Solomon had been warranted as sound 
in body in every respect, other than having a club foot; his 
answer to the interrogatories show, that the warranty was 
limited, as stated in the sale. 

Several physicians were examined, and from the mass of 
testimony found in the record, it is proven that the slave Solo- 
mon had the seeds of consumption, perhaps eight months, 
previous to the physicians having first seen him, which was 
in the latter part of the summer of 1837 ; 
saw him alarmingly ill, and that the disease made its appear. 
ance, a week or ten days after delivery. That Moses died on 
the first of June, of epilepsy, or of a stroke of the sun ; and that 
he had had an attack in the middle of April, that the symp- 
toms might have been epilepsy, or a stroke of the sun, and 
that the negro was found once speechless and foaming at the 
mouth, lying on the ground, &c., &c. That Cynthia died in 
September, complained of her hip, and was lame from a week 
or ten days after Nelson bought her until her death, &c., &c.; 
and that Frank is alive, able to work moderately, but has 
been sick four months in the summer, &c., &c. It is also 
shown that plaintiff was in the habit of treating his slaves 
kindly, that they were generally well clothed and well fed, 
and that the defendant, Lillard, admitted at one time, that 
“the slaves sold were an old, no account set of negroes, and if 
he had known what kind they were, they never should have 
come out from Virginia.” 


oattl. neater a 
Warreny 
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that said physician . 
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Waerrey Dist. From the general evidence of the case, it seems to.us4 
October, 1840. the jury were authorized to come to the conclusion etal 
gore ssomggaa slaves, Moses and Cynthia, were affected with redhibitory 
uusunn, fects at the time of the sale ; and had they limited their 
Wherea slave dict to rescinding the sale with regard to the said two slaves, — 
is expressly ex- we should have felt no hesitation in maintaining their.ver 
cepted inthe act te 
of male from the dict, which, although some paris of the evidence appears 
poo a x contradictory, cannot be said, as to the said slaves, to be 
dy, it will be clearly erroneous. But the jury have rescinded the sale 


considered asol- 


— osgrgeona also, with regard to the slaves Solomon and Frank, and 
sound, and the in this, we think, they erred. The boy Solomon wag 


“gees not warranted as sound in body; this warranty was, on the 
at his risk. contrary, specially excluded from the sale, and we consider 


that asa solemn declaration that said. slave was unsound, | 














































ee 





ar? 
which, in the sense of the expression, indicates that he wag. : bi! 
sickly, and subject to diseases then unknown : Louisiana | Th 
Code, art. 2498 ; 1 Martin, N. S.,1. This was enough to i 
induce the plaintiff not to buy him. With regard to the i 
avhere the evi; negro Frank, we think the plaintiff has not made out hie 
show thataslave case, as he has furnished no evidence of this slave being § +, 
wasafflicted with % Wl 
a _redhibitory afflicted with a redhibitory disease at the time of the sale, | 
+ age gs although he proved that he was sick some time after the sale; | 
is ineufhisient (© and the evidence adduced does not, in our opinion, justify 
although it is the rescission of the sale as to him. The verdict of the juty ok 
ek chortiy must, therefore, be set aside, as to the slaves Solomon and % ar 
after the sale. Prank. a li 
We do not consider the defendant entitled to any dame ‘ oy 
ges for the loss of Moses and Cynthia, as those slaves were | o 
sick from the time they were delivered, and died a short a 
time after the sale ; and our judgment must be in favor of | P 
the plaintiff, only for the reimbursement of the prices of Mo- P 
ses and Cynthia, with one year’s interest on the amount, at 
the rate of ten per cent. te 
It is, therefore, ordered, adjudged and decreed, that the it 
judgment of the District Court be annulled, avoided and re- 
versed ; that the verdict of the jury be set aside, as tothe ti 
rescission of the slaves Solomon and Frank, and as to the 8 


damages allowed to the defendant ; and that the plaintiff do 












7 
8 


Be 


ios 


SSeksozcast 


ede. Fe Be 


7 2 tne SS. 





ae oe ae 





OF THE STATE OF LOUISIANA: - 


a 
% 
‘ 

Sat . 


igetover of the defendants, in solido, the sum of two thousand WstreawDuvt. 
@ollars, being the prices of the slaves Moses and Frank, with ers #84. 


‘one’ year’s interest thereon, at the rate of ten per cent., and 
Tégal interest thereon from judicial demand until paid ; and 
that the sale be maintained as to the other slaves, except Wil- 
lis, who was taken back by the vendors ; the costs of the court 
below to be paid by the defendants, and those in this court to 
be paid by the appellee. 


j 








BRUMGARD U8. ANDERSON. 


APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF MADI- 
SON, JUDGE DAVIS PRESIDING. 


The defendant disproved the facts stated in the affidavit for the attachment, 
so far as to throw the burden of proof of their verity on the plaintiff; 
and this not being shownby disinterested witnesses, the attachment was 
dissolved. 

“Where witnesses declare on their voir dire, that they are and believe them- 
selves interested in the event of the suit, they are incompetent to testify.: 


This is an.action against the defendant, as one of several 
obligors in a promissory note of five thousand four hundred 
and twenty-eight dollars and sixty-five cents, alleged to be 
liable in solido. The suit commenced by attachment. The 
note was executed in Vicksburg, and the attachment sued 
out in the parish of Madison, in this state. It issued on the 
allegation that the defendant was about to leave the state 
permanently and forever, without leaving in it sufficient 
property to pay the plaintiff’s demand. 

The defendant, before answering to the merits, filed a motion 
to dissolve and set aside the attachment on several grounds. 

1. That the allegations and oath were false, as he had no 
intention of leaving the state. 

2. The seizure was illegal and irregular, because no inven- 
tory of the articles and property seized are annexed to the 
sheriff’s return ; and that the order granting the attachment 
‘is not in conformity to law. : 


La) Cynthon 








































Western Dist, 
October, 1840. 
ee 


BRUMGARD 
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ANDERSON, 








- CASES IN THE SUPREME COURT 


8. That writs of attachment and arrest have both been 
taken out by the plaintiff, without showing he was entitled 
to both remedies. 

4, That the seiZure under the attachment is excessive, 
taking more property than was required or necessary, and 
a time when defendant was gathering his crop to his great 
damage. 

There was a mass of testimony taken to disprove the alle. 
gations and affidavit on which the attachment was issued, 
The judge was of opinion that they were disproved, and dig. 
solved the attachment. The plaintiff appealed. 











Selby, for plaintiff and appellant. 


 Bemiss, for the defendant. 
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Morphy, J., delivered the opinion of the court. 





The plaintiff is appellant from a judgment dissolving and 
setting aside an attachment, sued out against the property of 
defendant, independent of an order of arrest against his per= 4 
son. This case has been submitted to the court without — 
argument. Of the several grounds taken by the defendant, 
the court below has rested the decision complained of mains 
ly on the first, which presented a question of fact; to wi “ 
“ that the allegations, on which the order for said attachmetiid 
was obtained, are false ; that the defendant, at the time of oat 
attachment or before, or since, had no intention of rng 
the state permanently or forever; that the plaintiff had no 
just ground upon which to base his affidavit and prayer for 
said attachment ; but that this proceeding was resorted to | 
with the iansution of vexing and harassing this defendant.” — 
The record presents a mass of testimony in relation to divers 
circumstances, tending to negative the idea that the defend. 
ant had any intention of leaving the state. Afier an atten- 
tive examination of the whole evidence before us, we concur 
in opinion with the judge below, that the facts set forth in 
the plaintiff’s affidavit have been disproved, or at least that 
there has been on the part of defendant, a sufficient showing 
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in opposition to the affidavit, to throw on the plaintiff the WesrzanDusr, 

oe? of proving its verity. This he has attempted to do, October, 1940, 
y two witnesses ; the rejection of whom by the court, on the ee 

‘score of interest, has been the occasion of two bills of excep- ve. 

tions which are to be found in the record. It appears that Whee iy. 


both witnesses, when examined on their voir dire, declared on aa ae 


that they were, and believed themselves to be interested in dire that they 
the suit. This surely rendered them incompetent to testify. predic Bs. ~~ 


ae . rested i 
But the plaintiff offered to prove that one of the two witnesses ewe iésum 


rejected, John M. Perry, was not interested. We think that they are ineom- 
the judge did not err in refusing to admit this testimony. bid, 
John M. Perry disclosed the grounds of his belief: He 
‘states that a part of the property attached was sold by him 
to his son, L. P. Perry, (one of defendant’s. vendors) for the 
purpose of securing the payment of certain debts, for which 
he (witness) was and still is responsible; and that his son 
has assumed the payment of those debts. That, as the agent 


d = of his son, he has taken an attachment against the same 
ff § property in the hands of the defendant; and that the writ 
~, 5 has issued upon his own affidavit, as agent of his son. 
t | These facts, independent of the witnesses’ belief, would have 
\] sufficed, perhaps, to exclude his testimony ; but when cou- 
a pled with the declaration made by the witness, that he 
nt _} , believed himself interested, they fully justify the decision of 
t | the judge aquo. Under this view of the case, we have not 


y § found it necessary to inquire into the alleged irregularities 
P 


: which form the other grounds urged below, by the defendant, 
i to set aside the attachment. 


It is, therefore, ordered, that the judgment appealed from 
be affirmed, with costs. 

































Wesrenn Disr. 
October, 1840. 


BROWN’s EXE- 
CUTOR 
vs. 
WILLIAMS ET AL, 


CASES IN THE SUPREME COURT 


BROWN’S EXECUTOR 8. WILLIAMS ET AL. 


APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF OUACHIS 


Parole evidence will not be received to show that an executor ¢ 
act as such, after the expiration of the year for which he was appeo 
The 7th section of the act approved March 13, 1837, continuing the e. 
torship, only applies to such executors as were in the legal exe; 
their functions at the time of its promulgation, or those eppciand 
wards. ae 


This case was formerly before this court, and remanded ip 
inquire into the fact of the existence of the executorship, af 
the time of his appearance as such in this case. See 1g 
Louisiana Reports, 613. a 

The judge of probates decided, after hearing the evidenca, § 


that Isaac T. Preston was not executor of James Brown, § 
deceased, at the time of filing his petition of appeal, his ‘ | 
having expired. Be | 

The executor again appealed. 


Downes, for the appellant, submitted the case. 
MM‘ Quire, contra. 


Garland, J., delivered the opinion of the court, 


Isaiah Garret filed his petition in the probate court, al 
ing that he had become the purchaser, ata probate sale 
on the 20th July, 1836, of two tracts of land, a 
portion of the vacant estate of James Brown, deceased, 
asked for a monition in compliance with the provisions of th 
act of the legisfature, approved March 10th, 1834. On | 
23d October, 1836, a judgment of homologation was rene 
dered, no opposition having been previously filed. On th : 
23d August, 1837, Isaac T. Preston alleging himself to be” 
the executor of James Brown, deceased, whose succession it 
is said was opened in the parish of Orleans, presented hie | 
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petition, asking an appeal from the aforesaid judgment. Ip 
this court it was denied that Preston was executor, and the 
case was remanded to ascertain thatfact. It appears that on 
the 11th July, 1835, Preston was appointed executor, in New- 
Orleans, and as the law then existed, his functions continued 
for one year only, Louisiana Code, article 1666. He did not 
apply to be continued in his functions, and took this appeal 
more than thirteen months after they had ceased. It is con- 
tended in this court, that Preston continued to act as execu- 
tor, but of that-we have no legal evidence, and think the 
probate judge did not err in rejecting parole proof to show he 
did. He wasauthorized by law to continue the prosecution 


October, 1840. 


BROWN’S EXEC- 
v8. 
WILLIAMS ET AL. 


Parole evidence 
will not be re- 
ceived to show 
that an executor 
continued to act 
as such, after the 
expiration of the 










































_ for which 
or defence of any suits commenced during the year of his exe- paar 


cutorship, Louisiana Code, article 1669; but that authority pointed. 
does not extend to new cases. The petition in this case, was 
filed, July 23, 1836, more than one year after the date of eee 
the letter testamentary. Had Preston been a party to this 
proceeding, previous to the expiration of the year, there is no 
© doubt he could have taken this appeal. 
be But it is alleged, that the 7th section of an act of the legis- 
YF lature, in relation to voluntary surrenders and the settlement. 
¥ of successions, approved March 13, 1537, continued the 
‘executorship. Weare of opinion that law applies only to 
such executors, administrators or syndics, as were in the legal 
9 exercise of their functions, at the time of the promulgation of 
the act, or appointed afterwards. The act does not revive 
“4 any defunct representatives of successions. It has been urged 
= = that if this appeal is not maintained, the estate of Brown is 
d@§ §=without remedy, and the spectacle is presented of a succes- 


The 7th sec- — 
tion of the act 
approved March 
13th, 1837, con- 
tinuing the exe 
cutorship, onl 
applies to suc 
executors as 
were in the legal 
exercise of their 
functions, at the 





$88 = sion administered in one parish by a curator, and in another —_ of its pro- 
nd § - ‘ . -mulgation, or 
ey” by a testamentary executor. It is not established that an thees ann 
ine} §=—appeal is the sole remedy, and what it is, will be time enough rar 

4 


for us to decide when the case shall be presented. As the case 
now stands, we are satisfied Preston had no right to take an 
appeal at the time he did, and, therefore, dismiss it with costs. 
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Werserean Dist. 
October, 1840. 
LAMBETH & 
THOMPSON 
we. 
DOSSON AND 
LOVELACE, 


CASES IN THE SUPREME COURT 


LAMBETH & THOMPSON 08. DOSSON AND LOVELACE, 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH 
CATAHOULA, THE JUDGE THEREOF PRESIDING. 


Evidence should be admitted on the trial, of an exception that one of : 
defendants had not been served with a true and correct copy of the peli 
tion ; if it is refused, the case will be remanded as to that defendant, 


This is an action against the defendants as joint and 
eral obligors in a promissory note; they with one 8, W, 
M‘Clure having all signed. The note is payable to the se 
of the plaintiffs at Harrisonburg, in the parish of Catahoula 
, where the defendants reside. } 
The defendants failed to put in any answer ; but at the 
trial filed an exception by counsel, averring that they had not” 
been legally cited or served with a true copy of the petition; | 
They offered the clerk and sheriff to show that the ne 
purporting to be a copy, was the only copy of the petith 
served on Dosson, and that it was not a true copy. % . 
testimony was refused and the defendants’ counsel excepted 
to the opinion of the court. a 
This copy differs from the original petition in this: The 
latter reads “that the said note has often. been demanded § 
of the said defendants {at Harrisonburg, and of the defend. 
ants at other places and times.”] The copy reads, “that 
said note has often been demanded of the said defendants 
[personally, and at other places and times.” ] ; 
There was judgment against both defendants, and they 
appealed. e 
The clerk certifies that the record contains all the docu | 
ments on file and ‘proceedings in the case, but omits thatit- 
contains all the evidence adduced. a 


Copley and Downes, for the plaintiffs. 
Mayo, for the defendants. 


Martin, J., delivered the opinion of the court. 


This case is before us ona bill of exception, taken by the § 
defendants to the refusal of the judge to receive the testimno- 
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_ pyof the clerk and sheriff, to support the exception they had Wzeranx Dis, 

filed, alleging that one of them had not been served with a _O#Pers 18404: 
true and correct copy of the petition ; it being stated in the szxrow er ux. 
petition, that payment of the note sued on “ had been demand- naoea 
ed of said defendants [at Harrisonburg, and of the defendants 

1- at other places and times;”] while in the copy, it states 

only that the note had been demanded of the said defendants, 

[personally at other places and times.”] There was judg- 

ment against both defendants, and they appealed. 
The District Court, in our opinion, erred in refusing to 

receive testimony of the fact on which the defendant bases 


his bill of exception. 








“Dearie 
meek Bey 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court, as to the defendant Dosson, 
be annulled and reversed, and that the case be remanded fora 
new trial, with directions to admit the testimony mentioned 
in the bill of exceptions ; the plaintiffs and appellees paying 
the costs of the appeal, and that as to the defendant Lovelace, 
the judgment be affirmed, with costs and ten per cent. 
damages. 


“Ge 


BESRSES FRE + 


SEXTON ET UX. 08. BROCK. 


APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF 
CONCORDIA, JUDGE DAVIS PRESIDING. 


F. 8 £872 


- 
me = 


Judgment entered by consent of both parties, reversing the judgment ap- 
pealed from and remanding the case for a new trial. 


This suit was for a tract of land, alleged to have been 
wrongfully taken possession of by the defendant. The plain- 
tiff had judgment decreeing her the land, and one thousand 
six hundred dollars, for the use of it, and the defendant 
appealed. 
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Western Dist. 


October, 1840. 


CAMPBELL 
v8. 


HIS CREDITORS. 


CASES IN THE SUPREME COURT - 


By agreement of counsel and consent filed, the judgitiey 
in this case was reversed, and the cause remanded for a4 - 
trial, the appellees paying the costs of the appeal. 


Barbour, for plaintiffs and appellees. 


Farrar, contra. 


Simon, J., delivered the opinion of the court. 


In this case, the counsel for both parties have filed the E 
written consent tothe reversal of the judgment appealed 
from, and have agreed that it should be remanded for a 
trial, the appellees paying the costs of the appeal. 


It is, therefore, ordered, adjudged and decreed, that 
judgment of the District Court be annulled, avoided at 
reversed, and that, agreeably to the consent of the parties 
their counsel, this case be remanded for a new trial, 
appellees paying costs in this court. 


CAMPBELL U8. HIS CREDITORS. 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF | 


OUACHITA, THE JUDGE THEREOF PRESIDING. 


The act of 1817, relative to voluntary surrenders is highly penal, and must 
be strictly construed as regards debtors charged with fraud. 


Where the verdict of the jury, in a case of fraud, finds the facts charged o 
fraudulent fo be true, but negatives any fraudulent intent on the part r 
the ceding debtor, it is substantially a verdict of acquittal, and judgment - 
must be so pronounced. 4 

It is essential to a special verdict that it finds the facts, but leaves the legal ) 
consequences, to be drawn from such facts, to the court. q 

But where the jury find certain facts true, and draw their own conclusions — ( 
from them in favor of the defendant, it is a general verdict of acquittal 
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relation to his creditors, and denying him the benefit of the camrona 
insolvent laws. 

The opponent shows that he had obtained a judgment 
against Campbell, the defendant in this opposition, and was 
proceeding to sell property, when, on the 14th August, 1838, 
he was stopped by the surrender of the insolvent’s property 
to his creditors. 

A syndic was appointed, who returned the proceedings into 
court and prayed for their homologation, to which the plain- 
tiff herein made opposition, on various grounds, that the 
insolvent has not complied with the provisions of law: 1. 
Being a merchant he did not produce his books in court ; 
neither did he specify any of his rights or credits ; he made 
no assignment to his creditors; has not specified the causes 
of hislosses. 2. That he has been guilty of fraud towards his 
creditors, and charges him with withholding debts and claims 
due him, and collecting them after his surrender, &c. He 
prays that the order staying proceedings against the debtor, 
be set aside, and that he be denied the benefit of the insolvent 
laws. 

Upon the allegations set forth, evidence was taken and 
the cause submitted to a jury, who returned the following 
verdict, to wit : 

‘* We of the jury find the facts alleged in the opposition to 
be true, but we do not believe Campbell intended to be guilty 
of fraud.” 

Judgment was rendered on this verdict, sustaining the 
opposition, and rejecting the prayer of the insolvent to be 
admitted to the benefit of the insolvent laws. From this 
judgment Campbell, the ceding debtor, appealed. 


IM‘ Guire, for the plaintiff in opposition, contended that 
the judgment was correct and should be affirmed. The ver- 
dict-was special; it found the facts charged to be fraudulent, 
and which in law are so. It was then the duty of the court 
to pronounce the judgment which it has done in this case. 






_‘Phis case comes up before the court on an opposition of WzsrsaxDisr. 4 
Ts Jobo W. Bailey, charging the defendant with fraud, in October, 1840. 


~ 






































CAMPBELL 


v8. 
HIS CREDITORS. 


4 Wasreex Dist; © Downs and Copley, for the defendant, insisted on the re 
October, 1840. sal of the judgment. The charge of fraud in the oppositia 


CASES IN THE SUPREME COURT . 


under the insolvent law, is criminal or at least highly g 
and it is the intention to defraud, that constitutes the offene, 
This the jury have negatived by their verdict, and a judg. ~ 
ment of acquittal should have been pronounced. 


































Bullard, J., delivered the opinion of the court. 


John Campbell, the appellant, having made a — 
of his property to his creditors, who thereupon met and — 
appointed a syndic. Bailey, a judgment creditor, presented — 
his petition to the District Court, in which he alleges, ag | 
grounds of opposition, first, that the insolvent, although @ — 
merchant, did not produce to the judge who accepted the sum 
render, his commercial books; that he did not specify any — 
of his rights and credits ; that he made no assignment to hig — 
creditors, and no assignment could be made without specifying — 
each right and credit ; that he had not set forth the causeof | 
his losses ; and that one cause assigned is false, to wit: that — 
his wife had withdrawn her dower, she never having had any § 
dower, but that her property was all paraphernal, which he — 
had not legal right to administer. He further alleges, that — 
the insolvent has been guilty of fraud towards his creditors, — 
and consequently is not entitled to the benefit of the insolvent - 
laws. He enumerates as fraudulent acts, that the insolvent # 
had confessed judgment in May 1838, in favor of Kimball & — 
Pomeroy ; that he was prosecuting a suit in the District | 
Court against Mary 8. Skinner, upon a claim not specified | 
in his schedule; that he had received information, from — 
various persons, that Campbell was in possession of rights — 
and credits not embraced in his schedule, which he is trying — 
to collect, and that he had collected money from several per- 
sons and had not accounted for it. He further alleges, that 
Campbell did not appear at the meeting of his creditors, and 
did not deposit his commercial books. He concludes, by 
praying that the proceedings may be set aside, and the insol- 
vent be denied the benefit of the act. 
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‘AM jury was impannelled to try the case thus presented, WesreasDien” 
who found that the facts alleged in opposition were true October, 1840. 
but that they did not believe Campbell intended to be guilty ~ c,scongun 
of fraud. Upon this verdict, the court rendered a judgment | ms. 
2% sustaining the opposition, and decreeing that the prayer of 
Campbell, to be admitted to the benefit of the act in relation 
to insolvent debtors, be rejected and dismissed. The insol- 


vent appealed. 
This proceeding appears to have taken place in pursuance , Bigs Re 
of the 18th section, of the act of 1817, relative to the volun- voluntary _ sur- 


. ders is hi 
tary surrender of property. The consequences of a convic- pound, on 


tion of fraud under that act, are highly penal, not only > 


depriving the insolvent of the benefit of all laws in favor of debtors charged 
with fraud, 


insolvent debtors, but rendering him incapable of holding Where the ver- 
any office of honor or profit under the state. 2 Moreau’e dict of promt 


ina case of 


7 isi finds the facts 
Digest, 130. The provisions of the act must, therefore, be pk : 


strictly complied with, and the acts complained of be such as ulent tobe true, 
the law declares to be fraudulent, and done with a fraudua- — negatives 
lent intent. The verdict in this case negatives the fraudu- intent, on the — 
lent intention, although it finds the facts alleged to be true. om debtor, it I : 
We are of opinion, that the verdict was substantially one of S>santally | 8 
acquittal, and did not authorize the judgment pronounced pegs judg- 
thereupon by the District Court. The verdict does not appear pronounced. 

to us to be a special one, as was contended in argument. It ws tae oe 
is essential to a special verdict, that it finds the facts, but dict that it finds 
leaves the legal conclusion, to. be drawn from such facts, to oe legal 
thecourt. In the present case, the jury drew that conclusion rely Fags 
for themselves in favor of the defendant. The acts complained such facts, tothe 
of are not necessarily fraudulent. The insolvent may, very But where the 
innocently, have confessed judgment in favor of a particular ae 
creditor before his surrender. Rights and credits may have draw their own 


been omitted on the schedule through inadvertency, and if pag 
eo he proceeded to collect money, by himself, or his attorney the | defendant, 
| after the surrender, it is the duty of the syndic to recover it acquittal. 

from them, for the use of all the creditors. Many of these ® 
grounds will remain open for opposition in the further pro- 

gress of the proceedings, and we are to presume the syndic 


will do his duty 
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Wasranx Dist. It is, therefore, ordered and adjudged, that the judgment 4 witt 
October, 1840. of the District Court be avoided and reversed, and that ours) do. 

make =EtCD- be for the defendant, Campbell, with costs in both courts. .. ‘ man 
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BRAY’S EXECUTRIX v8. BRAY. oF muc 

: “4 sold 

APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF RAPIDE asce 

I 

consent toa sale at public auction, and although the proceeds may bé oth 

applied to the payment of debts, yet, if the creditors do not interfere, such tert 

a sale may be considered in the nature of a partition without the aid of @°) eacl 

court. | ww 

The Court of Probates is without jurisdiction, ratione materia, in a contaalill tha 

between two co-proprietors of property seeking a partition, and where Hon 

one is proceeding as plaintiff ala folle enchére, to have certain property” diti 
purchased by the other, at the probate sale of the joint estate, resold at it for 

his risk and costs. ee A to \, 

A party may sue for unliquidated damages for the non-compliance with the pric 

contract of sale, and it is clear in such a case the Court of Probates : . q 

would be without jurisdiction. It is the same, if the party sues to com cag 

pel a resale at the risk of the purchaser, although the contract of sale 4 ted 


arose under a proceeding nominally in the probate court. ale 2 lan 
This case commenced in the probate court, in the nature) § the 

of an action to compel a resale of certain property of the § sta 

estate of the late Sterling G. Bray, deceased. The oe ry of 

showsthat she is dative testamentary executrix of her decease - 

ed husband’s estate, and that a sale of a large amount of 

property was made about the 30th March, 1838, and put- 

chased by the defendant, J. A. Bray, who refuses to comply 
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with ee terms of sale, or give his notes as he was bound to Wzsrzn» Dist. 
do, That it is necessary this property should be sold to pay eteber, 1840. 


many pressing liabilities, of the estate, &c; wherefore she prays smar’s xxzo- 


that this property be resold at the risk of the defaulting pur- 
chaser, and on a certain credit, &c. This suit was commenced 
in February, 1839. On the 12th March, it was ordered that 
J. A. Bray come forward and comply with the terms of 
sale within ten days. 

The defendant avers that he is the brother and heir of 
the deceased, and also co-executor; he admits that he made 
the purchases and is ready to comply, or has complied with 
all except as to the tract of land, which was purchased at so 
much per acre; the improved, and unimproved land was 
sold for different prices, and it has not yet been surveyed to 
ascertain the quantity. 

He further says he is an heir with the plaintiff, who is the 
other instituted heir, and is not bound to comply with the 
terms of sale until a final partition is made between them ; 
each being entitled to one-half of the succession, &c. 

Upon these pleadings and issues, the parish judge decreed 


that the land be again exposed to sale, asif the first adjudica- 


tion had never been made, and on the same terms and con- 
ditions, and that the defendant shall be debtor to the estate 
for any deficiency in the price; but he shall not be entitled 
to any excess for which it may sell ovet and above the former 
ptice. The defendant appealed. 

It was admitted that the plaintiff and defendant were the 
joint executors of Sterling G. Bray, deceased, and hisinstitu- 
ted heirs, and that defendant had been in the possession of thé 


7 land since the first sale. 


There were other proceedings and innumerable orders in 
the probate court, many of which are unnecessary to be 
stated ; all the material facts being mentioned in the opinion 


of this court. 


Brent, Thomas and Ogden, argued the case for the plaintiff; 


Elgee, Dunbar and Hyams, for the sacra pie insisted, in 
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Westerns Dist. the course of the argument, that the sale was a nullity ; 
October, 1840. purchaser being one of the executors, could not buy fro 
‘prav’s exec- himself. See Scott’s Executrix vs. Gorton’s Executor; } 


UTRIX 
we. 
BRAY. 


Louisiana Reports, 111. 


Bullard, J., delivered the opinion of the court. 


The facts of this case are, that Sterling G. Bray, by hi 
testamentary dispositions, divided his estate in equal po 
between Emeline Bray and J. Asher Bray, but appointed 
executor. Both the legatees applied for the dative exec 
ship, in opposition to each other, and the. Court of Prob 
appointed them joint executors. The estate consisted pri 
pally of lands and slaves. On the 21st February, 1 
the executor and executrix united in a petition to the C 
of Probates, in which they represent their joint interest 
the estate, their joint executorship, and thenecessity of a sal 
of the estate, for the double purpose of providing for 
payment of debts and to cause a partition between the 
selves. They pray the court to order a sale of the im 
able property at auction, upon a credit of one, two and t 
years, the purchasers to give their notes with two appre 
endorsers, payable in the Bank of Louisiana, with intere 
ten per cent. from due if not punctually paid, with sp 
nfrigage, &c.; and of the moveables, on a credit of ¢ 
year. Thecourt on the same day entered the judgment 
prayed for, and on the 30th March, following, the pa 
judge proceeds to carry the order into effect, by exposing the” 
property for sale according to the conditions and on the terms 
mentioned in the judgment. The tract of land, which along 
forms the object of the present controversy, was adjudicated 
to J. Asher Bray, one of the executors and legatees, for” 
thirty-six thousand eight hundred dollars. It is described 
as follows; “a tract of land situated in this parish, and com 
taining about eight hundred arpents, to be taken from 
upper part of the tract on which the deceased last resid 
and being part of the cotton plantation cultivated by him 
his lifetime, together with the improvements thereon and | 
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a to John A. Bray, he being the last and highest bidder, 
for the price and sum of forty-six dollars per arpent.” 

No steps appear to have been taken to compel the defend- 
ant and appellant to comply with the terms of the sale until 
the 28th of February, 1839, when Emeline Bray presented 
her petition to the Court of Probates, in which she sets forth 
the above facts, and further represents that J. A. Bray had 
not complied with the terms of the sale, that in some instan- 
ces he had not even given his note for the purchases made 
by him, and in no case, as required by the sale, with two good 
endorsers. She, therefore, prays that the whole property may 
be again offered forsale at the risk of the said defaulting 
purchaser, but on a credit of one and two years, instead of 
one, two and three years, as was at first ordered, one year 
having already elapsed. 


On the 12th March, 1839, it appears that an ex parte 


order was entered as follows: ‘It is ordered, &c., that J. A. 
Bray, do come forward and comply with the conditions of 
the probate sale of the ‘succession of S. G. Bray, madeon 
the 30th March, 1838, within ten days after the service of 
this order.” On the 19th of the same month, a copy of the 
order was served on the appellant, and on the same day the 
citation, issued on the above petition, was also served. 

J. A. Bray, in his answer, admits that he-purchased con- 
siderable property at the sale of his brother’s estate, for all 
of which he is ready to give or has given his notes according 
to the terms of the sale, except the tract of land. He alleges 
that he is not bound to give his notes for the purchase of the 
land, because the same was sold per arpent, and no survey 
has been made to ascertain the number of acres. The im- 
proved land was estimated ata different price from the unim- 
proved land, and the quantity of each has not been ascer- 
tained by asurvey. He further answers that he is an heir 
and executor of his brother, and is not bound to comply with 
the terms of the sale until a final partition be made between 
him and the other instituted heir, each being entitled to one 
half. He further answers that the improvements on five 


rtenances thereto belonging, were offered and adjudica- Wxsrsnx Dist. E 
October, 1840. 
=—_—_—— 


BRAY’s EXEC- 
UTRIXx 
v8. 

BRAY. 
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-Wesrzan Dist. hundred acres of land that he purchased, were inven 


October, 1840. 


BRAY’s EXEC- 
UTRIX 
8. 
muarx. 


as community property, whereas only one hundred abp 
were improved during the community ; that the 

ments were estimated at sixty dollars an acre, and that) re 
would be greatly injured if compelled to give his notes be 


it is ascertained what quantity of land was in the tract, am | 
what quantity was cleared during the community ; thatgs. 


soon as this be ascertained, he will be ready te comply. ' 
the terms of the sale. He prays that the suit may be, 
missed, and that he may not be compelled to give his no 
until a partition and survey shall have been made. 

The judgment rendered by the Court of Probates 
that the tract of land purchased by the defendant, 
beagain exposed to public sale, as if the first adjudie 


had never been made, on the same terms and conditiongion 


which it was previously offered, and if at the second ¢ 
it should sell for a smaller sum than that at which it wage 
viously adjudicated to the defendant, then the said J, 


Bray should remain a debtor, for the deficiency, to the id 


estate, and for all expenses incurred since the first sal 
if it should sell for more, then the defendant should hy 
claim for the excess. The reason given for this judgn 
wag, that the defendant had refused to comply with the t 
and conditions of the first sale. From this judgment 
defendant prosecutes the present appeal. 

The parties were joint owners of the property, under 
will of S. G. Bray, and although joint executors also, they 
not and could not act in that capacity in any contest betw 
themselves in relation to the property. It was only ink 
tion to creditors or other legatees that they could agt 
executors. In the first proceeding which was had to provoke 
a sale of the property in the Court of Probates, they 
were parties, made no opposition, and their quality of 
executors may be laid entirely out of view. The judgr 
first rendered, therefore, amounted to little more than 
agreement between themselves to sell the property at public 
auction, for the purpose of raising money to pay off debts, 


and of coming to a partition; neither party demands the” 








= ©» Ow 4.86 eee odasza ase oe eS 





; , 
(OF THE STATE OF LOUISIANA. 1867 


ipullity of that sale, and, therefore, no inquiry can be made Wasruuw Disr. 
‘into the capacity of the purchaser; on the contrary, the October, 1840. 

plaintiff first endeavored to compel the defendant to complete anar’s xxxo- 

»ivby giving his notes with endorsers, and now seeks to make ~ "18'* 

it the basis of a sale 2 Ia folle enchere, and the defendant, not Bar. 


| ¢ontesting the validity of the sale by the pleadings, excuses 


“himself from giving notes, on the ground that he asa co- 
oprietor, cannot be compelled to pay until a final partition ; 


and also that the land was sold by measure, and that it has of cae : 


not yet been surveyed. pedi = 

The sale at public auction, in this case, was evidence of a a) -_ 
contract between the parties. It rests essentially upon the at public auetion 
consent of these parties, and although the proceeds raised sromeale Sar 


may have been destined to pay the debts, yet, if the creditors ptm... 


did not interfere, it is not very obvious why they may not yet, hee eredi- 
have proceeded validly to a sale in the nature of a partition fere, such ny 
without the aid of any court; they being of age and capa- pry hayes 


ble of contracting. f 3 
al 


Looking at this transaction, thus stripped of its external of acourt. 
forms and regarding the contending parties merely as co- 
: : : The Court of 
proprietors of the property in contest, the question occurs, had probatesis with 
the Court of Probates jurisdiction of this suit ratione materi. out Jurisdiction, 


Itis well settled that the proceeding a la folle enchere, is one in = contest a 
of the cumulative remedies which the law gives to the ven- pre 


i i i rty seek- 
dor for a violation of the contract of sale. He may either Co partion, 
prosecute in this manner by a resale at the risk of the pur- nd where one 


chaser, or he may seek to compel a specific performance, or plaiotitf@ la hile 
gue for damages by the ordinary action. 14 Louisiana Re- cortaia Soaitaal 
ports, 586. other, pre of 

It is perfectly clear that if the plaintiff had sued for unliqui- bate sale of the 
dated damages for a non-compliance with the contract, the 4514 st hie nek 


Court of Probates would have been without jurisdiction. If 9™4 costs. 
she had first proceeded to the sale a Ja folle enchére, which she 4 oat 

‘ ‘ “ y may 
clearly might have done (if this was a proper case for such a a anliqui- 
proceeding) without any previous judicial proceeding, as was for tee mamas 
done in the case above referred to, and had sued for the dif- peewee ys 3 
ference between the two adjudications as liquidated damages, — in 


it is equally obvious that although the contract arose ‘under Court of | Pros 


- 
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Wasrean Dist. a proceeding nominally in the Court of Probates, yet tha 
October, 1840. court would have been without jurisdiction. How isthe 
oe . . . . 
uanuison erat. ca8¢ varied when that court is called upon, in the fj 
bad instance, to decide that this is a proper case for a resale 
FAULK. : : js 
bates would be the risk of the defendant? It is admitted she could not s 
without jurisdic- for the difference in that court, and if the defendant were g 
tion. It is the 
same, if the par- for itin a court of ordinary jurisdiction, after the Court of P 
y "ge bates had condemned him to submit to the resale at his ¥ 
the risk of the can it be doubted that such judgment would form 
purchaser, altho’ 
the contract of authority of the thing adjudged, except as to the proce 
% 


mn ed ings which took place afterwards in carrying the judg 

oad — into effect. He could no longer contest the question th 
settled contradictorily with himself, and would be wit 
defence in a suit, subsequently, for the difference of the t 
sales. We, therefore, conclude that the Court of Probates 
was without jurisdiction. 


The judgment is, therefore, annulled and reversed, and 


is further ordered that the suit be dismissed, and that th 
plaintiff pays costs in both courts. 


HARRISON ET AL. US. FAULK. 


APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE PAR 


OF OUACHITA, THE JUDGE THEREOF PRESIDING. 


The party objecting to the report of auditors, ought to state all his objec 


tions at once; a contrary practice of filing several successive oppositions 
is inconvenient, and embarrasses rather than facilitates the administration 
of the laws. 


Auditors should state in their report the articles in the accounts, detailing 
the steps by which they arrived at the result. 


The report of auditors should be signed by all of them, before it is made in . 


court. They are functi officiis after their report has been made. 
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The court may receive evidence, on the trial, of an opposition to the report Wzsreuw Dist. 


of auditors, independently of their proceedings and report, on which, ifsuf- 


October, 1840. 


—_=—— 
ficient to justify it, a judgment may be rendered, disregarding the report y.pnyson ET AL, 


_ altogether. 


~ This is an action, to recover from the defendant the’ price 
of a plantation and slaves, sold by Harrison and wife, as long 
ago as the year 1826. This case has already been before 
this court: See 6 Louisiana Reports, 80. 

It was remanded for a new trial, with directions to submit 
the matters in contest to auditors, to make out and state an 
account between the parties. Three auditors were accord- 
ingly appointed. 

The auditors reported a balance due the plaintiffs, after 
deducting payment of one thousand: eight hundred and four- 
teen dollars and sixty-eight cents, with interest thereon at 
five per cent. per annum, from the 7th September, 1831, until 


paid. The plaintiffs prayed that the report of the auditors 


be homologated and confirmed by the court. 

The defendant made opposition on various grounds, both 
to the form and substance of the report. 

The whole case involves simply matters of account, which 
can only be understood by inspection of the record. 

There is a bill of exceptions taken to filing the written op- 
position of the defendants. It was objected to by the plain- 
tiffs’ counsel, on the ground that it was not made within ten 
days after filing the auditors’ report, and notice thereof to the 
defendant. 

On the trial, one of the three auditors was permitted, on 
motion of the plaintiffs’ counsel, to come in and sign their 
report, which he had not previously done. This was object- 
ed to by the defendant’s counsel, on the ground that auditors 
had no right to act separately and without notice to the 
-parties; that if one of them failed to sign an award, the 
others were required by law to assign the reason for it, in 
their report, &c. The objection being overruled, the de- 
fendant excepted. 

The plaintiffs offered in evidence sundry notes of the 


v8. 
FAULK. 
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Westeax Dist. defendant, which was objected to, on the ground that theég 
October, 1840. tract of sale was alone declared on, and not the notes, "Ph 
uanntoner at, Objection was overruled by the court, because the notes wéh 


= included in the pleadings in an amended petition. By 


«ba 
wh 
of 
FAULK. ae 
defendant opposed receiving any evidence under the am pla 
petition, on the ground that it had never been served upony | gee 
him. The court decided that there wasno necessity for serviegy | wh 
as after issue joined, both parties, being in court, were k lar 
to take notice of all amendments in the pleadings. fs fro 
fendant’s counsel excepted to the opinion of the court thre ace 
out. : firs 
The judge presiding rendered judgment for plaintifis ia: aft 
the sum found by the award of the auditors and the 
and against the defendant for this sum, and for all the ce ma 
The defendant appealed. : 
i. bu 
| M‘Guire, for the defendant and appellant, insisted that of 
) judgment should be reversed. He went into a statemen ! 
the objections to the report of the auditors, and of the evidence } the 
| of the case. a fer 
} Downes and Copley, for the plaintiffs and appellees, ur the 
| the affirmance of the judgment. They showed the gre by 
i delay in getting a final decision of this case ; that the rep 

of auditors and evidence adduced, came as near a correct qu 
clusion as could probably be obtained, and the judgmet 
i should, therefore, stand. i wa 
i ype 
Bullard, J., delivered the opinion of the court. yy pila 
/ This case was before the Supreme Court several yearssince, Ps 
and was then remanded for a new trial, with an intimation yee 
that it was a proper case to be referred to auditors, to adjust he | 
the complicated accounts between the parties: See 6 Lows s 
ana Reports, 80. It appears that auditors were according jee 

appointed, who, after long delays, made a report, and then 
supplementary or explanatory report, to which oppositia we 


were made and overruled, and which ultimately formed th 
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basis of the judgment rendered by the District Court, from Wesrenn Dier, 

which the defendant has appealed. October, 1840... 
The first report of the auditors, stated a general balance of usnaisos erat. 

accounts, and established an amount which they thoughtthe =, Dt 

| were entitled to recover, but did not set forth the 

1 accounts with such precision, as to enable the court to judge 

whether they acted properly, in allowing or rejecting particu- 

laritems. The auditors then made a second report, differing . ™ mgt re 

from the first in amount, but stating the different items of port of tation 

account between the parties. This second account was at jj. Sv ctioalamea ae 

first signed only by two of the auditors, but the third was ene eo of fling 

afterwards permitted by the court to add his signature. To eee seseee- 

the homologation of the report thus made, opposition WAs js inconvenient, 


made on the following grounds : ee 

1. That the first award was not a statement of accounts, cilitates the - 
but a decree, and not within the powers or duties of auditors a — 
of accounts. 

2. It was rendered after the time had expired for which 
they were appointed, and without any legal notice to the de- 
fendant. 

$. That a supplemental award could not be rendered after. 
the auditors had once reported, and that it was signed only 
by two of the auditors. 

4, That there was no oath attached to the award, as re- 

uired by the code. : 

: hese objections were overruled, and the defendant after- a 
wards filed others to the substantial merits of the report. This (dhe aaueaell 
proceeding we think irregular. The code does not contem- ts 
plate the filing of several successive oppositions, and the par- on evel #8 
ty objecting to a report of auditors, ought-to state all his ob- the resale. 
jections at once. A contrary practice would be inconvenient, 
and embarrass rather than facilitate the administration of the 
laws. We shall confine our attention, therefore, to the ob- 
jections first made. 

We have already intimated an opinion, that the report firet 
made was not such as required by the code. It stated the 
result, without detailing the steps by which the auditors arri- 


ved at it. It was not such as to enable the court to judge 
46 VOL. XVI. 
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Wesrenn Dist. whether the auditors had acted properly, in rejecting ora 
October, 1840. ing the articles in the accounts, as required by art. ‘asa 
manurson rr ar, Code of Practice. The question then arises, whether it. 
yivtx, competent for the auditors to make another report, not hi 
to the same objections, and detailing the accounts. ‘Fh 
cond report made in this case, was different from the} 
The balance found in favor of the plaintiffs was not the eq 
If it had been merely a statement of the accounts, showing | 
the same result, and only explanatory, we should be disposed 
to say that it might be admitted, provided it was cher 
sd The report " sufficiently formal. Butit was not signed by all thea 
be signed by all AS required by law. The auditors were functi officiis after they 
=f Sige Be agg report had been made. It was certainly within the discretion 
Fonesi ger of the court to order another report to be made, and another 
ter their report eXamination of the accounts, But, we think, the court ered 
ciel making the informal one, already made the oe: 
judgment. a 
It has been urged, that the court rendered its final ju 
The court may Ment after a trial upon the merits, independently of the 
on the trial of on port, and that it ought not now to be disturbed, on accour 
opposition to the mere objections to the form of the report. The court mi 
ae indent undoubtedly, under art. 461 of the Code of Practice, admit 
omy bites evidence independently of the report; and if the evide 
on admitted upon the trial of the opposition, in this case, y 
sch it, ul sufficient to justify the judgment rendered, independenily 
=: — the proceedings of the auditors, we should think oursel 

y render 
} a sgt authorized to affirm it, and to disregard the award altogethe 
— But it appears that the court leaned in part upon the repor 
of the auditors, and that the evidence in the record, wit ou 
regard to that report, is not altogether satisfactory. Mu 
as we may regret the delay, therefore, we think ourselve 
bound to sustain the first ground of opposition to the report of 
the auditors. And justice requires that the case should be 
remanded. 

It is, therefore,ordered, adjudged and decreed, that the j 
ment of the District Court be reversed; that the report of the 
auditors be set aside; and it is further ordered, that the cased y 
remanded for further proceedings, and a new trial according 
to law; and that the appellee pay the costs of this appeal. — 
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sda HEMPKIN vs. BOWMAR ET AL. 

SjpreaL YROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF 
oe © ovacm TA, THE JUDGE OF THE DISTRICT PRESIDING. 


. 
Where an uuband at law appears for and represents an absentee, in all the 


ings in asuit, he will be presumed to have acted throughout with 


* fall authority from his client. 
Every act done by a debtor with the intent of depriving his creditor of the 
., eventual right he has on the property of the former, is illegal, and, as 
. __gespects such creditor, ought to be avoided. 
Inthe revocatory action to set aside a mortgage, made in fraud of creditors, 
itis not necessary to prove that the mortgagee was aware of the debtor’s 
insolvency ; proof of fraud against the mortgage as giving a preference, 
_-and the injury resulting to other creditors, is sufficient. 


This is an action on a promissory note, signed by defend. 
ant, Bowmar, for four thousand dollars, in which the plain- 
tiff prayed for judgment ; and also for an injunction to arrest 
an order of seizure and sale, obtained by Charles S. Aber- 
crombie, of Natchez, against all the property of Bowmar, on 
his mortgage, to secure the sum of ten thousand one hundred 
and thirty-five dollars. The plaintiff alleges, that this mort- 
gage was executed by Bowmar on the eve of insolvency, and 
to give an unjust preference to one creditor over others, and 
with the intention to defraud him and other creditors ; that 
the mortgage is given on the plantation, slaves and all the 
stock and utensils of every kind, to cover the property from 
the just demands of creditors. He further states, that 
Abercrombie’s debt is feigned and simulated, made without 
consideration, or any real debt due or owing by Bowmar 
to Abercrombie. He prays that Abercrombie’s seizure be 
restrained by injunction, and that he have judgment for the 
amount of his demand against Bowmar; and that the mort- 
gage be annulled, and the property made subject to the pay- 
ment of his judgment. 

_ Abercrombie appeared by counsel, and filed a motion to 
dissolve the injunction on various grounds set forth. 


BOWMAR ET ab. 











WastzerDisr. On hearing the motion, there was judgment dissolving 
October, 1849. injunction with damages, but the order of seizure was h 


ve. 
RBOWMAR ET AL. 
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ever held up for another suit. There was no appeal f 
this judgment. Bowmar’ now put in an answer, and 
ed a general denial. He avers, that he is justly inde 
Abercrombie in a larger sum than that mentioned in the | 
mortgage, for moneys advanced and payments ascumed, 
which he sets forth. He denies all fraud, and avers, that | 
the mortgage was given in good faith before the plaintiff's © 
cause of action accrued, and to secure a just debt; He 
further avers, that the allegations in the petition ¢ 5 
him with insolvency and fraud, and that Abercrombie knew ” 
of it at the time of the execution of the mortgage, are false | 
and unfounded; intended to vex and harass him and pat 
him to trouble and expense ; for which he pray’s juigeen 
for damages in reconvention. 

Upon this answer being put in and the issue joined, an : 
was testimony taken to establish Bowmar’s insolvency; and 
the fraudulent character of the mortgage, before any appear. 
ance of Abercrombie; and without proceeding to try the - 
action to annul the mortgage, the plaintiff took judgment 
against Bowmar for the amount of the note, and another 
claim amounting in all to four thousand five hundred and 
six dollars, and the case was continued as to the mortgage, 

After this judgment, and the injunction having been pre- 
viously dissolved, the attorney and curator ad hoc of Aber- 
crombie, appeared and moved to dismiss the suit as to him, — 
as he was no longer in court after the dissolution of the 
injunction ; that any further proceedings would be in 
nature of a personal action, and illegal, because his residence 
was in another state. That the appointment of a curator 
ad hoc, was unauthorized, as it was not asked or prayed 
by the plaintiff. 

The motion to dismiss was overruled, and an answer 
filed by R. F. M‘Guire, Esq., as the attorney of Abercrombie, 
alleging an agreement between the plaintiff and Bowmar to — 
dimiss the suit as to this defendant, and he prayed that he 
be dismissed accordingly. 
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od) There was a mass of testimony taken and submitted to the Wxersar-Dadr. 
jury in'relation (o the validity of the mortgage, from all.of Odober;1840. 
ewhichthe jury made up a verdict for the plaintiff. Judg- er as 4 
iment was rendered accordingly, annulling the mortgage, —_‘. oa 
ophd decreeing Abercrombie to deliver up the property mort- a 
ogaged, in satisfaction of said judgment, or pay the plaintiffs ’ 
idemand within sixty days, and he appealed. 
«Downs, for the plaintiff, said the only question before the 
»pourt was in relation to the validity of the mortgage. The 
nt dissolving the injunction is not before the court. 

The evidence is conclusive, to show that Abercrombie knew 
of the insolvency of Bowmar at the time of executing the 
morigage. 

2. The law is clear, that a preference cannot be given to 
creditors by an insolvent debtor ; and that any such contract, 
or-act giving this preference can be annulled at the suit of a 
creditor. Louisiana Code, article 1965 to 1981. 2 Louisiana 
Reports, 18. 4 Idem., 248, 649. 11 Idem., 520, 538, 541. 

$. Fraud is presumed in cases of insolvency, when the 
preference is given to a creditor by the debtor. The mort- 
gage was therefore properly annulled, and judgment should 
be affirmed. Louisiana Code, 1842. 1 Louisiana Reports, 
502.. 6 Idem., 82. 
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Dunbar, for the defendant and appellant, contended that as 
soon as the injunction was dissolved, Abercrombie was out of 
court. It was final between the parties and is unappealed 
from. Abercrombie was only brought before the court by 
the opposition and injunction against his order of seizure 
and sale. The moment the contest was decided, he was no 
longer before the court, and the judgment now appealed — 
from could not have heen legally rendered as tohim. There 
was, in fact, no issue to try, and the judgment should, there- 
fore, be reversed ; and one given for the defendant. 


M‘Guire, on the same side, went fully into the merits of 
the case: He contended, that no creditor can sue individu- 
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v8. 
BOWMAR ET AL, 


















Wesrsey Dist. ally to annul any contract made before the time his d 
October, 1840. accrued. Louisiana Code, 1988. In this case, the note ups 


HEMPKIN 
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which the plaintiff brings suit, bears date 5th June, 
It is true, it expresses to be for an anterior debt, but 
declaration does not make evidence against third 
and being an act under private signature, has no datea 
third parties until it was filed in this suit, on the 


August, 1837. Any other rule would enable a mortgagor _ 


to.collude with a third party, and defraud his m 


In this case, the mortgage was made on the 18th May, 1837, | 
by authentic act, in the parish of Concordia ; the mortgages — 


being in Mississippi, having full confidence in the mort 


entrusts him with a copy of the mortgage, to be by him filed , 


in the office of the parish judge, for the parish of Ouachita, 
where the latter resided, and the property situated ; he vio. 
lates that trust, until the 8th July, 1837; and io the mean. 
time, on the 5th June, 1837, executes the note sued upon, 
containing a clause to give it the appearance of being evis 
dence of the previous existence of adebt. This latter pointis 
not proved. There is no testimony to prove the fact except the 
note itself. It is true, that defendant, Bowmar, by not denys 


ing has admitted his signature to the note, but this makes no 


evidence as to the date of the note. Bowmar might, however, 
have been a witness to prove the state of his affairs. Lowite 
iana Code, 1980, but not to prove any other fact. 7 

2. In this case, so far from Abercrombie knowing that 
Bowmar was in insolvent circumstances, it is proven that he 


did not know it; yet he did not take a title to the property, 


but only a mortgage upon it, he was proceeding to sell it at 
public sale, whereby if he had bought, he would have paid a 
just price for it. 

8. The plaintiff has not adduced any evidence, tending to 
show that the debt from Bowmar to Abercrombie, as evi- 
denced by the note and mortgage, was not really a just debt; 
without bad faith in Abercrombie, as well as Bowmar, the 
mortgage could not be annulled. Louisiana Code, 1976, 
Few persons would take a mortgage if they were certain of 


being paid, yet the taking of a mortgage, does not prove that 









: cS a 7 





eswaenvre 2a 2 oa Bee 












wee. 
™ 





- 


CTO TEC PP aRES 8 § Ege i 





OF THE STATE OF LOUISIANA. 


ihe morigngee math mortgagor was insolvent." 4 Louies Wile iw 


tana Reports, 25 


‘4. The sina of the court below, cancels the whole 


mortgage, when it should have been only as to its effect Upon sowarrg’ a 


the complaining creditor. Louisiana Code, 1972; and should 


‘be amended according to that article. 


Simon, J., delivered the opinion of the court. 


Plaintiff alleges, that he is a creditor of the defendant 
Bowmar, in the sum of three thousand five hundred and six 
dollars, on a note or due bill; that after said debt had become 
due and demandable, said Bowmar, being in insolvent circum- 
stances, fraudulently acknowledged himself to owe to the de- 
fendant, Abercrombie, the sum of ten thousand one hundred 
and thirty-five dollars, to secure which he executed, in favor of 
said Abercrombie, a conventional mortgage on his property ; 
by virtue of which, an executory process having issued, all 
the property mortgaged was seized and advertised for sale, to 
satisfy the pretended and simulated claim of Abercrombie ; 
he further states that said acknowledgment and mortgage, 
were made for the purpose of defrauding Bowmar’s creditors, 
and placing his property out of their reach and pursuit. He 
prays for judgment against Bowmar, fer the amount of the 
note sued on, that Abercrombie be also cited in the same 
suit; that the note and mortgage consented to by Bowmar 
in favor of Abercrombie, be cancelled and avoided, as fraudu- 
lent and simulated, and that an injunction do issue in order 
to preserve the property seized, until the final deposition of 
the case, &c., &c. Plaintiff afterwards amended his peti- 
tion, and prayed judgment against Bowmar for the addi- 
tional sum of one thousand dollars. 

The first step taken in the cause by defendant, was to move 
for the dissolution of the injunction on certain grounds by 
them filed ; which motion was sustained by the district judge, 
who dissolved said injunction, and condemned the plaintiff 
to pay to the defendant Abercrombie, ten per cent. damages 
on the amount of the judgment enjoined, and two hundred 
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E “ Weguenan Dose. dollars special damages. The District Court afterwards 
October, 1840- rendered judgment in favor of the plaintiff, against Bow 





usxrxix for four thousand five hundred and six dollars; and the | — 
a defendant, Abercrombie, having filed certain exceptions tothe | 
plaintiff’s petition, and an answer to the merits, in which he | 
pleads the general issue, and a special agreement to dismiss 
the action, the case was tried before a jury, who returneda 

" verdict in favor of the plaintiff, annulling and setting aside” 





the note and contract of mortgage ; and the defendants hay. 
ing in vain attempted to obtain a new trial, the District 
Court rendered judgment in conformity with the verdict; 


from which judgment, the defendant, Abercrombie, took the 


present appeal. 


However erroneous may have been the judgment of the : 


lower court, dissolving the injunction and mulcting the plain. 
tiffin heavy damages, we are now precluded from affording 
him any relief, as he did not appeal from said judgment in 
due time, nor did he pray in his answer that it be amended 
or reversed. 

A question was raised in the argument, in relation to the 
right of R. F. M‘Guire, Esq., to have represented the defend- 
ant, Abercrombie, before the District Court ; and it was sug- 

_ gested that said defendant, being an absentee, ought to have 
been represented by a curator ad hoc; that Mr. M‘Guire had 
never been appointed as such ; that when he appeared for 
the appellant, he was under the impression that he had been 
80 appointed, and that, therefore, said appellant is not bound 
by the proceedings and judgment appealed from. On exam- 


Where an at- ining the record, we have found that R. F. M‘Guire, Esq, _ | 


ee yg as the attorney at law of Abercrombie, obtained the order of 
represents an seizure and sale, which was afterwards enjoined ; that after 
absentee, in all ad a m : 
the proceedings the injunction was issued, he filed and signed the exceptions 
a oe thereto as the attorney of the appellant, and as such obtained 
sumed to have the judgment for damages against plaintiff. It is true, he 
acted th t ‘ . oa 

with full au- subscribed the exceptions to the petition, as curator ad hoc; 


thority from his b+ the answer to the merits, the motion for a new trial, the 








petition of appeal, and the appeal bond, are all signed by 
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rds himasthe attorney of the appellant ; and we are bound to Wasremw pier. 
nar, | presume that he acted from the beginning as he is yet acting, Oetabenj 1840. 
the |  agthe attorney at law of the defendant, Abercrombie, _ er 
the | full authority from his client. a, were 
he | « The present action is based on the articles 1964-65, and " Reece 
iss}  gubsequent articles of the Louisiana Code; and on the well the latent eff 
da } recognized principle, that every act done by a debtor with priving a es 
ide the intent of depriving his creditor of the eventual right he eventual ri 

1V~ has upon the property of such debtor, is illegal, and ought, property of the 
ict ‘as respects such creditor, to be avoided. 11 Louisiana prin —— 
tS Reports, 221. According to those laws, two sorts of fraudu- pair such 
he lent contracts made to the prejudice of creditors, whilst their be saan 


debtor is in insolvent circumstances, can be attacked by any 
he one of them. Ist. Whenever, on the eve of bankruptcy, 
Ne preference is given to one creditor over .the others, and 2nd, 
ig when the contract, made without consideration, is absolutely 
in | fraudulent and simulated. In this case, the principal ground 
d - of complaint on the part of the plaintiff, is not only that 
the appellant obtained an undue preference over said plain- 
tiff, but that the note and mortgage were contracted with 
the view of defrauding Bowmar’s creditors, and that the 
a whole transaction was fraudulent and simulated. The 
plaintiff relies particularly on the articles of the Code above 
quoted, and also on the cases reported in 4 Martin, N. S., 
649. 2 Louisiona Reports, 18. 4 Idem., 248. 11 Idem., 521. 
The evidence found in the record, shows that Bowmar exe- 
cuted the note and mortgage in favor of the appellant, in 
. May, 1837, and Bowmar himself appears to have caused the 
act to be recorded in the parish of Ouachita; the debt fell 
due on the 20th of July following, the note was protested 
on the same day, and, without waiting for any lengih of time 
) toelapse, an order of seizure and sale was obtained on the 24th 
of the same month. Bowmar owed a great many debis atthe 4, the pevos 
lime he executed the mortgage, and among others, the claim retatdea more 
on which plaintiff obtained judgment against him; and gage, made in 
although it is not perhaps satisfactorily proven that the appel- paca owe 
lant knew, at the time, that he was in insolvent circum- feet ee ee 
stances, this may perhaps be inferred from the general facts gagee wasaware 
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Wiereuw Disr. of the case ; however, as the act of mortgage is here aitag ‘ 

October, 1840. as fraudulent and simulated, we are not disposed to say: 

pRawpen er at, it was necessary to prove, in a positive manner, that the ¢ 
ean /ant was aware of the debtor’s being on the eve of bankruptey e 

proof of the absolute fraud alleged against the act, and of 

of the debtor’s 

insolvency; the injury resulting therefrom, are the legal requisites 

ig’ fad maintain that action, Louisiana Code, 1973 ; and as th 

pe ae facts were left to the jury, we are unable to say that the 

=" injury came to an incorrect conclusion in declaring that the trang. 

= ME dito 2Ction, between the two defendants, was fraudulent and 


is sufficient. simulated. i 
SOU eB 

It is, therefore, ordered, adjudged and decreed, that the | 

judgment of the District Court be affirmed, with costs, 


Ee g 

Bee) 

ap | 
BRANDER ET AL. v8. BOWMAR AND ABERCROMBIE. 


[kes 


APPEAL FROM THE COURT OF THE SEVENTH DISTRICT, FOR THE PARISH OF 
OUACHITA, THE JUDGE OF THE SIXTH PRESIDING. a Be 


Where a debtor is perhaps in insolvent circumstances, but when there is no 
proof that the creditor had any knowledge of it, he may give a valid mort | 
gage in favor of such creditor. fot 

A mortgage may be given to secure endorsements made and to be made, 
and which are not due at the time of executing it. “g 

So, a prior mortgage to secure endorsements not paid, will have preference — 
over a judgment creditor whose judgment is not recorded, when there i¢ © 
no proof of knowledge of the insolvency of the debtor at the time by 


the mortgagee. es 


This is an action to annul a mortgage executed by thay 
defendant Bowmar to Abercrombie, to secure the sum of ten 
thousand one hundred and thirty-five dollars, and which the 
plaintiffs allege was given by the mortgagor when he was 
in insolvent circumstances or on the eve of insolvency, to the 
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ge of the mortgagee, for the purpose of giving an. WzsrsamDusre, 
a preference of one creditor over others, and especially October, 1840, 
é min Ream sae 
The plaintiffs show that onthe 3d October, 1838, they | me 
obtained a judgment against Bowmar, the mortgagor, for ABERCROMBIE. 
five thousand four hundred and ninety-nine dollars, condi- 
tioned to be paid by instalments if security was furnished, 
but the defendant notified the plaintiff that he was unable to 
furnish the security required, and the judgment became abso- 
lute, but was not recorded. 
The defendant had previously, on the 18th May, 1887, by 
notarial act, acknowledged himself indebted to Charles 8. 
Abercrombie in the sum of ten thousand one hundred and 
thirty-five dollars, for which he executed his promissory note, 
and gave the mortgage in question, on a plantation, slaves, 
and all the stock and utensils of every kind, to secure pay- 
ment. This mortgage the plaintiffs allege to be fraudulent 
as regards creditors, and which they seek to annul, and make 
the property subject to their judgment. Abercrombie at the 
same time was proceeding against the mortgaged property 
oy | by order of seizure, and the plaintiffs prayed for and obtained 
aninjunction to stay proceedings until their suit could be 
' decided. The act of mortgage had been duly recorded at 
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no the instance of Bowmar himself. 

rt. | The plaintiffs propounded interrogatories to both Bowmar 
) and Abercrombie, touching the amount due from the former 
le, § tothe latter, the various items constituting the debt, the man- 


fh ner of executing the mortgage, &c. 
oe Abercrombie, in answer to the first interrogatory, explain- 
ie” ed the transaction, and the nature of hisdebt. He says “he 
yy | did not pay out in money, for the use of Bowmar the sum 
+4 included in the mortgage on the 18th May, 1837; but had 
» } __ paid before that day out of his own moneys, to and for the 


ad use of Bowmar, a large portion of said sum, and on that day 
® 7 became bound for him in sums of money, which he has since 
@ 7 paidand which exceed the residue of that amount, and for 
oe the exhibition of the manner of which this respondent shows 
€ 7 the following facts, to wit: that the said Bowmar is the half 
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brother of defendant's wife, and in December, 1833, pet 

ed this defendant and others of his friends to assist him with 
the means of purchasing some slaves to open a farm on. 
Ouachita lands. Thus, defendant felt at that timead 

to serve him, and on the 18th December, 1833, together wi 
James Railey, John Hutchins, and Eliza C. Wood, of M 
sissippi, all relatives of Bowmar, each one loaned a 
advanced him the sum of fifteen hundred dollars, making 
all, six thousand dollars, for securing the payment of whieh, - 
the said Bowmar, on the 8th February 1834, acknowledge 


- himself indebted as above, before the parish judge of Concot. 


dia, and gave mortgage on fifteen slaves, in the nature ofa | 
judgment confessed, and bound himself not to alienate of | 
encumber said slaves to their prejudice, &c. On the 6th Feb. 
ruary, 1834, Bowmar became further indebted to defendant 
in four hundred and sixty-three dollars, for money collected — 
and used, and for which he gave his note. ie 
The defendant sets out and makes up an account of liability 
for which he had paid out for and on account of Bowmar, on 
the 18th May, 1837, the sum of eleven thousand four hun 
dred and forty-seven dollars and thirty-eight cents, whieh, 
after deducting moneys paid for him and which he was actus § 
ally out of pocket, amounts to more than ten thousand one | 
hundred and thirty-five dollars. : 
In answer to all the interrogatories, he made full ond 
explicit statements of all the transactions between him and 
Bowmar, relative to the debt and mortgage. a 
Bowmar’s answers were of a very different character, 
There was no other testimony offered to contradict or dis-— 
prove Abercrombie’s or either of them. . 
The district judge came to the conclusion, from the evie” 
dence before him, that Bowmar was really indebted to Abete | 
crombie, in the sum of one thousand nine hundred and 
eighty-three dollars and fifty cents, with interest; and that } 
the injunction should be perpetuated for the remainder, and 
the mortgage annulled, and the property made subject to the § 
plaintiffs’ demand, for all above the sum found to be justly | 
owing to Abercrombie. He appealed. oF 
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_ The case was submitted without argument, by Mr. Downes, WzsrexxDisr. 
for the plaintiffs, and by Mr. M‘Guire, for Abercrombie, the Oetober, 1840, 
—_—_—_—_———_— 


appellant. anAnPes ET AL 





newinlt an 





Simon, J., delivered the opinion of the court. aaeneneT 
‘ This is a revocatory action of the same nature as the case 
tard of Hempkin vs. Bowmar et al., just decided ; but the facts 
ich, | adduced in support of the action, and the situation of the par- 
ged | ties are quite different. On the 18th May, 1837, defendant 
Cor. Bowmar, executed a morigage in favor of Abercrombie, to 
ofa | secure a sum of ten thousand one hundred and thirty-five 
eor | dollars, and said mortgage was regularly recorded. In July 
‘eh. | _ following, an order of seizure and sale of the property mort- 
lant 4 gaged was issued, and stayed by injunction at the suit of 
sted Hempkin. On the 3d October, 1838, a judgment was 
4 - obtained by plaintiffs against Bowmar, for the sum of five 
lity thousand four hundred and ninety-nine dollars and ninety- 
, on nine cents, with interest, with a stay of execution until the 
une first Monday in April, 1839, which judgment does not appear 
ich, to have ever been recorded, and on the 6th of April, 1839, 
tu. § the present suit was instituted to annul and set aside the act 
one § = of mortgage executed by Bowmar in favor of Abercrombie. 
- § Plaintiff propounded interrogatories to both defendants, to 
and which they answered by giving a full statement of all the * 
ind circumstances relative to their transaction in May, 1887; 
ae proof was also adduced, as to the amount of debts Bowmar 
er, owed al. the time of the mortgage, and the district judge 
jis gave judgment in favor of Abercrombie, for the sum of one 
. thousand nine hundred and eighty-three dollars and fifty 
vie cents, being the only amount which Bowmar owed him at 
ere the time the mortgage was executed ; rejected the balance 
nd} included in the mortgage as security debts, which were to 
vat | - become due some time afterwards, and annulled the act of 
nd mortgage, as to its effect against plaintiffs, for any other sum 
he § but one thousand nine hundred and eighty-three dollars and 
ly | fifly cents. From this judgment defendant, Abercrombie, 
+> appealed. 
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Wasrzes Dist. In the present case, the plaintiffs resorted to interrogatories 
October, 1840. for the purpose of establishing, from the answers of 
puawpen erat. defendants, not only the facts of fraud and simulation allege 
nowmse asp if the petition, but also the undue preference stated to hay 
aBERcnomBis. been given by Bowmar to Abercrombie, with a knowl 
on the part of the latter of Bowmar’s state of insolveng 
but we think, he has failed in his attempt. From the ans 
of both defendants, it results that the act of mortgage attack 
was executed for a valuable consideration, in this: Th 
a part of the amount was really due at the time, and | 
balance was to secure certain endorsements on security de 
which Abercrombie had contracted for Bowmar, and whiig 
he was bound to pay one and two years afterwards; 
transaction is fully explained in Abercrombie’s answer 
the first interrogatory, and no evidence has been adduced 


contradict it. It is trae that the evidence, found in thé 


wiecidens. record, shows that Bowmar owed a great many debts at the 
or is, perhaps, time he executed the mortgage, and was perhaps in insol 
caaomen, bat circumstances, but far from there being any proof to bri 
when thereisno home a knowledge of the facts to Abercrombie, his answ 
creditor had any to interrogatories show that Bowmar concealed the st 
knowledge of its Of his affairs from him, and again no evidence has be 


he may give a 


valid mort 
ey linger | ne adduced to the contrary. 


creditor. In this state of the case, the district judge thought that 


Abercrombie was entitled to recover the amount actually — 
due him by Bowmar at the time of the execution of the — 


mortgage, and allowed him a preference over the plaintifig — 


A_ mort 


for said amount, to be satisfied out of the property mortgaged, | 


may be given to But, we think, he erred in not allowing him the benefit of © 


— a, and the whole. It is perfectly clear, that “a mortgage may be 


to be made, and given for an obligation which has not yet risen into existe 

due at the time ence, as when a man grants a mortgage by way of security, 

of executing it. 
Louisiana Code, article 3259. 8 Martin, N. S., 529. Here 
the endorsements had actually been made ; and as we are — 
bound to believe, from the answers of Aboveneuiidle to thes 


interrogatories propounded to him by plaintiffs, which answers 


for endorsements which another promises to make for him.” 


oe q 


stand uncontradicted, that the contract of mortgage com — 


a 
oe 
& 
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4 ‘of was in good faith, we see no reason whiy the 
effect of said mortgage should not be extended to the whole 
of the debt. 

From the facts and circumstances of the case, and particu- 
Jarly from the state of affairs of Bowmar at the time of the 
mortgage, there is no doubt that Abercrombie, obtained by 
said mortgage a right of preference over the plaintiffs, whose 
judgment was never recorded ; but there is no proof of Bow- 

mar’s insolvency being known to Abercrombie, at the time 
the mortgage was executed. Idem., article 1979. 4 Louis- 

iana Reports, p. 256, 261, 141. And even if it had been 
Sian that he knew that Bowmar was in insolvent circum- 
stances, plaintiffs’ action ought to have been instituted within 
one year from the date of the contract of mortgage. Idem., 
article 1982. 3 Louisiana Reports, 28. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 
reversed ; that plaintiffs’ action be dismissed and rejected, 
and that the act of mortgage executed by Bowmar, in favor 
of his co-defendant Abercrombie, do have, as against said 
plaintiffs, its full and legal effect ; said plaintiffs and appellees, 
paying costs in both courts. 


MONTELIUS & FULLER U8. CLOMAN & HARRELL. 


APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF 
CARROLL, JUDGE DAVIS PRESIDING. 


Where the defendant denies that the note sued on was signed by him, or 
any one authorized to sign for him, proof of his acknowledgments or 
admissions are admissible to charge him as the maker of the note. 


Bat where the party expressly alleges that his signature has been forged, 
evidence of his acknowledgments or admissions that the signature was 
genuine, is insufficient. 


WestennDisr, 
October, jal 
MONTELIUS 2 

FULLER Vr ook 
CLOMAN & mae. 
RELL, 


So, a prior 
,tose- 

care Gua . 
ments not paid, 
will have pre- 
ference over a “ 
t credi- 


i whose judg- 


ment is not re- 

corded, when 

there is no 

oe 
e inso 

the debtor at the 

time by the 


mortgagee. 
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The defendant denied that the note was signed by himself, or the 
which he was a member, and two witnesses testified that he admi ti 
note to be genuine, and that it was for a partnership transaction R . 
was judgment against him on the evidence. 


This is an action against the defendants as makers’ 
promissory note. The note sued on is dated at Mos 
(Tennessee,) February 16th, 1837, and payable twe 
months after date, to the order of the plaintiffs, for one the 
sand and twenty-eight dollars and seventy-six cents, 
signed Cloman & Harrell. oS 

Cloman was a resident of the parish where suit ¥ 
brought, and Harrell an absentee, to whom a curator adj 
was appointed. 

L. Selby Esq., who was appointed to defend the abse 
answered and pleaded a general denial ; and denied speci 
that neither Cloman or Harrell signed the note sued on 
that there was any such firm as Cloman & Harrell; or 
the plaintiffs show any cause of action. Cloman denies get 
erally, and avers that the note is joint, and he is not bound 
answer until Harrell is properly before the court; that 
rell is not amenable to this court, because it is not sh 
that he has any property in the parish or state, and thatf 
plaintiffs do not compose the firm in whose name they st 
and that no such firm as the defendants ever existed. That 
the note was not signed by him, or any persun for him having 
authority to bind him. That he never received any consid 


ration for said note. {[t was proved that the note had been 
presented to Cloman, and he did not deny that it was gene 
uine, but stated it was for a partnership, and the partnel i | 


Tennessee was liable to pay it. Another witness says, |} 
offered Cloman time to pay the note, but he would not agt 
to pay it within the time proposed, nor agree to the arrang 


ment offered him. The attorney for plaintiffs offered himself 


asa witness. He stated that he offered to give an extension 
time if he (Cloman) would give security, but he answered - 
would not be able to meet the terms offered, without dis 

ing himself, but he offered to secure the note, or give a ne 
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éne allowing the interest required of him, at one, two and WieremwDist. 


| ¢hree’years, &c. Cloman stated, that him and Harrell had October, 1840. 


peen in partnership, and had kept a store and sold goods. res & 

That his partner had injured him very much by his 2 

- gondact; he expected to have to pay a latge amount on ctouik & Wit. 
account of this partnership and the misconduct of his partner, 
Testimony of (he attorney objected to. 1. That the testimony 
disclosed a proposed compromise, and that what was said 
about if, was not admissible. 2. That the attorney was in. 
tefested in the suit, as he expected to receive a comperisation, 
itt Commissions if he collected the money. Evidence waivéd 

and excepted to. 

The court, however, upon hearing all the evidence, gave a 
judgment of non-suit against the plaintiffs, and they appealed, 


Stacy, for the plaintiffs : 

l, The defendants have both admitted their signatures to 
the note sued on, as they have not denied it in the manner 
pointed out by law. Code of Practice, articles 323-24 and 25; 
Acts of 1825, p. 204; Louisiana Code, article 2241; 2 Lowis. 
tena Reports, 344. 

% The defendants have admitted (because they have in 
no manner denied) the signatures, and consegently the lias 
bility of the firm of Cloman & Harrell, which is sued. They 
are liable. Code of Practice, 324, But if an affidavit to the 
denial was not necessary, still the denial should have been 
formally disavowed by the defendants, that is, under their pers 
sonal signatures. Louisiana Code, 2240; when this formal 
denial is not made, any other legal evidence may be intto« 
duced to support plaintiffs’ demand. 3 Martin, 359. 

3. All the testimony introduced on the trial was derived 
from Cloman. He was not surprised by its introduetion. 
That testimony establishes the admission of Cloman of the 
partnership; the execution of the note, by the partnership, 
or ite genuineness. No compromise was ever offered ot 
pretended. 

Selby, contra, insisted, that it was shown by the wi(neadéey 
that Cloman did not sign the note, and both defendants deny 
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their signature as it appears to the note. Cloman 
acknowledge the note or debt, but is said to have ‘c 
among the liabilities of the partnership.” This it is notp 
tended would bind Harrell, the other defendant. 

2. All the declarations of Cloman were made in the 
sence of the witnesses, without seeing the note, which j 
weakest of all testimony. As soon as he saw the note 
examined it, he at once discovered that neither he or E 
had signed it. He disavowed the signatures, but as Harp 
had never been in the country, he made no attempt to 
prove his signature. See Louisiana Code, 2241. Code Py 
tice, 325. 

8. As both defendants denied their signatures, it dey. 
on the plaintifis to prove them by witnesses. Proof 
acknowledgements was inadmissible, but the acknow 
ment of Cloman, even if legal evidence, is not suffici 
charge him, or dispense with absolute proof of the signatut 
Code of Practice, articles 325-6. 

4. This case has some substantial features of t 





Plicque & Lebeau vs. La Branche, 9 Louisiana Reports, 560, 


and the defendants rely on the general doctrine there 
down. In that case, the plaintiffs “proved the defendant 
acknowledged his signature on the back of the note was gem 
uine.” Here, the defendant Cloman only “classed the ne 
among the liabilities of the partnership.” There, it is reasonie 
ble to presume the defendant saw the signature and 
amined it before he acknowledged it. Here, the defen 
Cloman, had not seen the note, when he made the on 
acknowledgement in the case. He ought not to be 
liable on this evidence. 


Bullard J., delivered the opinion of the court. 

This is an action upon a note purporting to be signed 
the commercial firm of Cloman & Harrell, against each 
the partners since its dissolution. Cloman was perso 
served, and Harrell is represented by a curator ad hoe. 
curator of Harrell denied that the note was signed either: 
him or by Cloman ; he denied the partnership, and avers 


S®e¢s8¢ =e 


4 
‘ade. 
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 ¢he plainti i hat Har- Wesrzax Dist. 
the plaintiff has not shown any cause of action, or t : 
Q Te enable to the jurisdiction of the court. October, 1840. 


-Cloman answered that the note was a joint one, and he sont ke 
was not bound to answer until Harrell was regularly made a = "7ne 
y. He denies that the plaintiffs compose the firm of cvoman & man- 

Montelius & Fuller. He alleges there never was such a firm 
asCloman & Harrell composed of the defendants. He says, 
that the note sued on, was not signed or executed by the 
respondent, nor by any person having authority to bind him, 
and that he never received any consideration therefor. 

There was judgment of non-suit, and the plaintiffs 


appealed 


. # Where 
With respect to the defendant Harrell, the judgment is defendant peas 
clearly right, and must be affirmed. i the 


The evidence to charge Cloman, is before us, and a care- — s= of 


. fal examination of it and of the authority relied on by the authorized to 


" . fi hi 
appellants, has satisfied us that the court erred. i by — 


Admitting that the answer of the defendant Cloman, a 
amounts to such a formal denial of his signature and that of not inadmissible 


: : to charge himas 
the firm, as is contemplated by law, in order to require proof ine maker of the 


of the signature, it does not follow, as was supposed by the mat whasdae 


defendants’ counsel, that in such a case as this, the proof by party expressly 


os : -__: alleges that his 
acknowledgements or admissions of the party was inadmissi- lguaaie He 


ble. It is true we held in the case of Plicque & Le Beau vs. »een forged, 


evidence 


La Branche, 9 Louisiana Reports, 559; that when the defend- eens on 
ant alleges that his signature had been forged, evidence of sions that the 


his acknowledgements or admissions that the signature was genuine, . 
genuine was insufficient. But the case now before us is dif- et 
ferent, and is governed by different principles. Two wit- ant denied that 
t t 

nesses testify that the defendant Cloman admitted the NOl€ simned by hime 
to be genuine, and that it was a partnership transaction, and pepe ——_ 
that he was liable to pay the money. a member, and 
; two witnesses 

testified that he 

The judgment of the District Court is, therefore, affirmed, ernie = 
as it relates to the defendant Harrell, with costs; and as it ine, and that it 
6 . was for a - 

relates to the defendant Cloman, it is avoided and reversed ; nership Ped 
and it is further adjudged and decreed, that the plaintiffs tion, and there 


recover of him the sum of one thousand and twenty-eight against him. 
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Weersnx Dist. dollars and ninety-six cents, with interest at five per 
October, 184. from the 10th day of April, 1839, and costs in both courte. 
SO Se 

COPLEY 
susr b cox. 
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COPLEY vs, FLINT & cox. Fi 

lat 

up 

wi 

an 

an 

as they should not be cumulated in the same action. be 

In an action of lesion beyond moiety, it is not necessary to put the defend. ° 
ant in mord, more than by the institution of suit ; the sole object of which by 
is to compel the vendee to restore the property to the vendor. ee: « 

A sale and purchase of a tract of land, for the purpose of a redemption c fe 
the original owner, and the extinguishment of a doubtful claim, growing | 
out of a forced alienation for taxes, is not such a sale as would give i or 
to an action of rescission for lesion. afi: pe 

The intrinsic value of the land at the time of sale, and of the plaints i m 
pretensions and the nature of his title, should be examined and ine a F 
into, as matters put expressly at issue in an action for rescission of a sale i al 
on account of lesion. a 

But in a sale of a precarious claim to land, without warranty, it isa pte b 
per subject of inquiry, what were the vendor’s pretensions worth? ul 
than what was the intrinsic value of the land in an action of lesion? q 

Under the plea of the general issue, in an action for the rescission of a ae eS 
for lesion beyond moiety, evidence is admissible, toshow what the plains | \ 


tiff’s pretensions, title or claim was really worth, without being \ 
% the mere intrinsic value of the land. gs 
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leges he sold a tract of two thousand acres of land, situated 
in the parish of Ouachita, to the defendant, Flint, for the 
gum and price of one thousand two hundred and seventy dol- 
lars, when, in fact, it was worth ten thousand dollars, and 
that he was imposed on, and induced by said Flint to take 
this small price, when the latter knew, at the same time, it 
was worth more than double the sum he gave; and that in 
consequence, there is lesion beyond moiety, which entitles 
him to a rescission of the sale and restitution of the property. 
He further alleges, he has tendered the price he received to 
Flint, and demanded the restitution of the property, but the 
latter refuses to take it and return him his land, or to make 
up the difference of price between the sum paid -and that 
which the land is really worth ; and still persists in holding 
and retaining said property, contrary to good faith and equity, 
and to his great damage. Wherefore, he prays that the sale 
be cancelled, the land reconveyed, or that the defendant 
make upand pay him the difference in price, between the 
real value and that which he gave for the land. 

In an amended petition, the plaintiff alleges that the de- 
fendant, Flint, to avoid this action, made a sale or retroces- 
sion of this land to D. W. Cox, of Philadelphia, to whom it 
originally belonged. He prays that Cox be cited; made a 
party, and that he have judgment against both for the de- 
mand set up in his original petition, He also required that 
Flint. be ruled to answer interrogatories touching the price 
and payments for the land. 

- The defendants severed in their defence. Flint denied that 
he was suable in the parish of Ouachita, his domicil being in 
the parish of Rapides. He avers he had sold the land in 
question, by authentic act recorded in the parish of Ouachita 
before suit, and the court cannot retain jurisdiction as to him, 

Cox denied that he was in any way liable for fraud or. 
lesion, between his vendor and the plaintiff; that he purcha- 
sed before this suit, and objects to being cumulated in the 





: ABbis is an action for the rescission of the sale of a tract of Weerzan Dist. 
land;on account of lesion beyond moiety. The plaintiff al- October; 19401 
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Wesrens Dist. same action with his co-defendant, because there is no 
October, 1840. connection between them. He also pleads the generaliig 
: and sets up various matters in defence. 

The sale in question was made without warranty, for ¢ 
thousand two hundred and seventy dollars; the plaiy 
having purchased the premises ata sale for taxes, for { 
’ hundred and seventy dollars, a short time before selling 
Flint. | 

There was several bills of exceptions taken during the 
gress of the trial, in relation to the rejection of evidence 
ed, to show the nature of the plaintiffs title and claim, and 
value at the time of the sale to the defendant, Flint; ang 
also to the ‘charge of the judge, which are noticed in the - oe 
opinion of the court. a) pf 

The cause was submitted to a jury, on all the ee Bi 
under a charge from the judge, which was excepted to, 
structing the jury that they must find the intrinsic value 4 
the land at the time of the sale, and to ascertain if it fe 
worth more than double the price which it was sold at; and di 
if so, to find for the plaintiff. he al 
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The jury returned a verdict, as follows: ‘ We of the jl 
find the tract-of land in controversy to contain two ea 
acres, and that it is worth three dollars per acre ; but find | 
against the plaintiff, as neither of the defendants were putin — 
delay before the institution of this suit.” a 

Upon this verdict there was judgment rendered in favor of 
the defendants, and the plaintiff appealed. ty : 

tf | 
in an action like this, object to the plaintiff’s title, when the 
claim under it; and it was not necessary to put the defend: 
ants in mora helene bringing suit, when they refuse to restore 


the land and receive back what they had paid: 4 Louisi 

Reports, 40; 8 Idem., 522 ; 11 Idem., 240; 7 Idem., 193. 
2. The claim for rescission of a sale on account of lesa | 

beyond moiety, is fully made out, by showing the premisea ty Ms 

be worth more than double the price paid for them at the 


Downs and Copley for the plaintiff: the defendants can 








‘OF THE STATE OF LOUISIANA, 


time of sale: Louisiana Code, 1854, 1871, 2567; 5 Louis- Wasrsax Dien, - 
se Reports, $82, 360; 2 Idem., 360 ; 2 Martin, N. S., 73. October, 1840. 


————_— 
— 












__ M'Guire, for the defendants : 
“1. In this case, the plaintiff declared in his petition that he rum & cox, 

had bought the land at a forced sale for non-repair of roads, 

under the ordinances of the police jury, as the property of 

Cox ; the value of such a title was a legitimate inquiry for 

the court to ascertain whether there was lesion or not, other- 

wise, actions of this kind might be sustained in every case 

< where land was sold below its intrinsic value, on account of 




































the parties knowing there was a defect in, or doubt resting 
the | . upon the title, and, consequently, as in this sale from the 
i plaintiff to Flint, refuse to warrant the title; the value of 
| such titles in the country should have been permitted in evi- 
: dence, which was refused by the court. 
fe _ 2. The court correctly instructed the jury, that the de- 
ri fendant should have been put in mord, as a condition prece- 
and dent to this action, without which he could not recover. In 
4 alternative obligations, demand is necessary. 
ry $. The court erred in giving an opinion to the counsel for 
nd plaintiff, during the progress of the cause, upon what testi- - 
ind mony was necessary for him to adduce. 

4, This is a cumulation of actions for lesion and for fraud, 
and cannot be acted upon together. BE 
of 5. Cox cannot be affected by the non-payment of the price, 
when the deed by which vendor acquired, expresses payment 
in hand for the whole price. 

6. The court below assumed that in suits for lesion, the 
vendee cannot deny his vendor’s title but from the allegations 
of plaintiff; in this case testimony is admissible to deny the 
vendor’s title. 

7. The verdict of the jury is in the present tense, rendered 
nearly two years after the sale, and does not find the value of 
the land at the time of the sale, which was the proper time 
to estimate the value. 
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Bullard, J., delivered the opinion of the court. 





Western Dist. 
October, 1840. 
—— 
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This is an action by the vendor to rescind the sale, 
a tract of land, on the ground of lesion beyond one half 
its just value. It was at first brought against the pureh 
alone, but afterwards his vendee was made a party. 16% 
pears that the land formerly belonged to Cox, one of thé 
fendants, and was sold at a forced sale, in pursuancé’¢ 
ordinance of the police jury of the parish of Ouachita;¢ 
that the plaintiff became the purchaser, for two hundred q 
seventy dollars ; that shortly afterwards, the defendant Plij 
bought it of the plaintiff for one thousand two hundred @ 
seventy dollars, and re-conveyed it to the original owner, tid 
his co-defendant. The plaintiff also demanded, in a stipp 
mental petition, the rescission of the sale, on the ground 
non-payment of the price ; but as we are of opinion that 
two demands cannot be cumulated in the same action, 
cording to a just interpretation of.the articles 149, 150 @ 
151 of the Code of Practice, we shall confine our attention te 
the action of rescission on account of lesion, its incidents afd” 
the final judgment. " 


The defendant, Flint, after pleading sundry exce 


which were overruled, answered by admitting that he f 
purchased from the plaintiff, all the right, title and inter 
which he had acquired under the forced alienation, and 

out warranty. That he made the purchase, as the plaintifi 
well knew at the time, merely to avoid litigation, and to} 
convey the land to his co-defendant, who was the real own 

, and who, at the time it was sold, was represented by the dew 


vin 


fendant’s brother, since, however, deceased, one of w 
executors he was. That the parties understood each other 
the time, and that the real value of the property was 
considered. He denies that the plaintiff ever acquired @ 
valid or just title to the land, by the adjudication of it by t 
parish judge, for various reasons, which. it is not now neces | 
sary to detail. The defendant, Cox, joins in this defen e oe | 
and alleges the nullity of all the proceedings which ed | 
the alienation of the land in question. : 
Upon these questions the case was submitted to a jury, 
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: who, found that the tract of land contains two thousand acres, Wzsterx Dist. 
‘ and is worth three dollars per acre, but that they find against October, 1840. 
the plaintiff, as the defendants were not put in delay before ~~ (opay 














F the institution of the suit. The court, thereupon, rendered maul aa 
g. judgment for the defendants, from which the plaintiff 
ed. 
It appears by a bill of exceptions, which it becomes our —- : 






duty to consider, that the judge, who presided at the trial, 
charged the jury, that they were to ascertain whether -the 
land sold by the plaintiff to Flint was worth, at the time of 
the sale, more than duuble the price for which it was sold ; 
next to inquire whether, at the time the citation was served 
on the defendant, Flint or Cox, the title was still in Flint ; 
that if they found those facts from the evidence, and, fur- 
ther, if they found that before the suit was instituted, the 
plaintiff put the defendants in mora, they should find for the 
plaintiff, but if they found that previous to the service of this 
suit, Flint had parted with his whole interest, or that the de- 
fendant, or either of them had been put in moréd, then they 
should find for the defendants. 

For the present, it is only necessary to notice that part of 
the charge which relates to the putting of the defendants in 
mori previously to the institution of this suit, because the 
jury appears to have been influenced by that charge, and it 
becomes important to inquire, whether it be, as supposed by 
the district judge, an essential pre-requisite to a recovery in 
an action of rescission for lesion beyond moiety, that the de- 
fendant should be put in delay by any other means than 
the institution of the suit. 

The principal object of this suit and action is the restitu- 
tion of the property sold. The purchaser, for a price less 
than half the just value, is under no other legal obligation, 
in relation to his vendor, than to make such restitution. 

“He is in no manner,” says Pothier, “debtor for the sup- 
plement of the just price, as he never bound himself beyond 
the payment of the price stipulated in the contract. The 
| choice which the law gives him to make up the just value, 
1 is nothing more than a faculty which it confers on him, to 
49 VOL. XVI. 
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October, 1840. 
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FLINT & cox. 


A suit for the 
rescission of a 
sale for "or Ng 
beyond moiety, 
and on account 
of the non-pay- 
mentof the price 


CASES IN THE SUPREME COURT 


release himself from the obligation to restore the est; 
the payment of such supplement. This supplementis' 
ly in facultate solutionis. It is not in obligatione.” 
Contrat de Vente, No. 348. 

We are of opinion, that this is not one of those cage 
which a putting in default is required before instituting 
action, which we have seen is, in fact, a suit to compe h 
performance of the only legal obligation, that of restoring 
" Property to the vendor. What would form the object 9 





cannot be main- previous demand, supposed to be essential to put the par 


tained for both . 
demands;as they 


should not be 
cumulated in the 


same action. 





in default? Surely, not the payment of the supplement 
the first price, which we have seen he is in no case le val 
bound to pay, and which is altogether vague and uncert; 
and can only be ascertained on the trial of the action of re 
sion itself. If it should be said that the restitution of 
property itself should form the object of the previous 
mand, it may be answered, that the law does not requit 
previous demand, when the suit is one of revendicatioy 
to enforce the performance of the principal obligation ‘Tes 
ing from a contract, other than those for the paymer 
money where an amicable demand is required, and 
merely in relation to costs or interest ex mora. 

The verdict must, therefore, be set aside, and as justice 
quires that the case should be remanded, it becomes impo 
ant, to inquire into the correctness of that part of the ¢ 


in which the judge appears to intimate, that the sole Bere 


ing question relates to the intrinsic value of the land ati 
time of the sale; and to notice another bill of exceptions 
the opinion which the judge expressed during the trial, 
no evidence could be admitted in relation to the plainti if 
title; and in refusing to permit a witness to be sworn, in 

to show that the public had so little confidence in titles a 


quired at forced sales for taxes, repairs of roads, &c., that no- 


body would give much for lands under such titles; 


they were considered of little or no value; and further ruling, | 


that no evidence could be given to invalidate the plaintif 
title. 
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The plaintiff sold without warranty, and in the deed it ig W2stsux Darr, 
y stated that he transfers “only such right and title October, 1840. 
a i may have acquired by virtue of his purchase, as afore- conay 
said.” On the part of the defendant it is specially pleaded, jie & cox. 


¥ agmaitter of defence to this action, that the intrinsic value of 



























the land, did not enter into the contemplation of the parties 
at the time of the sale ; that their only objection was to avoid 
litigation, growing out of the forced sale of the land for re- 
of roads, and to replace things in the condition in which 
they were before the forced sale. Il is true, the mere absence 
of warranty may not prevent the vendor from recovering, in 
an action of rescission for lesion beyond moiety, but courts of 
justice are bound to look through the forms in which parties 
have clothed their conventions, to their real nature and sub- eee wes: ess 
stance; and in the case now before us, if it be true, as alleged, moiety, it isnot 
that the parties understood at the time of their contract that the decode 
it amounted to nothing more than a redemption of the land, ? mond, more thas 


the institution 


and the extinguishment of a doubtful contested claim to the of suit na peo 
land, growing out of the forced alienation, then, clearly, it Sas sonia 


is not such a sale as would give rise to an action of rescission the. propery 


for lesion. The inquiry, therefore, ought not to have been — es lau 


confined to the intrinsic value of the land. The value of the dente a tract 


plaintiff’s pretensions and the nature of his title, should have  '#%¢ ot ae 


i i i j emption 
been examined and inquired into as matters put expressly ¢ a8 es 


in issue. The best writers onthe subject adinit, that the title and the eutien 
ishment of a 
of the vendor may, toa certain extent, be looked into in ac- foubtfal claim, 


tions of this kind. Pothier, in his treatise on sales, considers to out of a 


ienation 

the i inquiry to be, not so much what is the intrinsic value of poten « not 
such a ie as 

the thing, as what it was worth tothe vendor. “If,” says would give rise 


he, “the charge or risk from which the purchaser bas been pelo 


released, is one which would have fallen upon the vendor, if sion. 
he had retained the estate; for example: If the estate which 
I have sold, was in the possession of an usurper, and the pur- 
chaser has taken upon himself the charge of suing for it, at 
his risk, and without the right of calling me in asa party, or 
if I have charged him with a certain kind of eviction ; in this 
case, in order to ascertain whether the price stipulated by the 
contract, was or was not above one half of its just value, the 
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‘Wrereax Dist. sum at which this charge or risk would be estimated, otf 

October, 1840. io be added tothe principal price, since the vendor ‘prot 

 ¢orter  that'much by the purchaser taking that risk upon himeell 

w. Pothier Contrat de Vente, No. 345. The same doctrine is f 

FLINT & cox. 

in various modern authors, who have commented on theiex. 

isting legislation of France, which, on this point, is. beli sved 

to be identical with ours. Troplong uses the following: 

guage: ‘In order to arrive at a just appraisement ofthe — 

value of the thing, according to the common price, we ought 

to take into account all the circumstances which might di. 

The intrinsic Minish its importance and emolument. Thus, if the pur. 


value of the ype 
agg gd chaser took upon himself all the risk of eviction, notwith. 


sale, and of the standing numerous mortgages or pretensions to the pr 


plaintifi’s Pre itself, set up by third persons, regard should be had to the | 


nature of his tie djmj 4 j 
a ela. diminution of advantages which may result (to the purchaser 


examinedandin- from the sacrifice which he has made of his right to a war 


—. —— ranty, and to a full and free tradition of the thing cold.” 


pressly at issue Tyonlong, dela Vente, No. 815. 


in an action for 



















rescission of a To apply these principles to the case now before us, it was 
sale on acvount 
of lesion. - & proper subject of inquiry, what were the pretensions of the 


gue in —_ plaintiff worth, rather than what was the intrinsic value of 
claim to land, the land? He does not appear to have acquired possession, 
without warran- 

ty, itisa Proper He purchased at a forced sale, paid only two hundred and 


ago ing Seventy dollars for two thousand acres of land, and would have 


the yendor’s pre- been obliged, probably, to embark in a law suit, before he 
tensions worth ? 
rather than, could enjoy any advantages resulting from his purchase, with 


viet wes ing nr the disadvantage of having to prove, as essential to make 


us Rear Pha 29 out his title, the authority of the police jury, a legal exercise 


eieeapies of that authority, and an exact compliance with all the forms” 
of the general 


issue, in an ac- required by law, for the forced expropriation of the property 


tion for the re- 
ion ion Of manke Of aN absentee. Under the plea of the general issue, such 


for leison be- evidence would, in our opinion, be admissible in the case. 


d ety, 
lesa, ad- But, more especially, was it proper under the special pleain | 


. missible, , 
thow what the the record, to go into the inquiry whether the parties d 


plaintif’s pre- not contemplate at the time, rather a renunciation of aly | 
tensions, title or 
claim was really right acquired under the public sale, in order to avoid trouble, | 


ae without and perhaps litigation, than such a real sale of property. for 


to the mere in- 
a art — an inadequate price, as would entitle the plaintiff to be re | 


the land, lieved against his own contract, by an action of lesion. 
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){ultig; therefore, ordered and decreed, that the judgment of Wesvzam ier. 
the District Court be avoided and reversed, the verdict set October, 1840. 
‘gside'and the case remanded for a new trial; with instructions —awyuzzen 


- {tothe judge, not to refuse to admit evidence in relation to the ha 




































e . title-of the plaintiff, as set forth in this decree, and in sup- 
lieved } port of the allegations in the anewers of the defendants; and 
‘lan- } not toinstruct the jury, that they had only to inquire into “ 
ithe | the intrinsic value of the land in controversy; and that the 
ght | appellees pay the costs of this appeal. 
t di. 
pars | 
vith. 
erty 
D the MILLER 08. HOLSTEIN.* 
laser 
Ware APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE 
old.” PARISH OF RAPIDES, THE JUDGE THEREOF PRESIDING. 

22 Other systems of law may be referred to for light, when the great and lead- 
= ing principles of equity are in question, and our own laws are silent; but 
e the merely arbitrary rules of a foreign system, should not be invoked. 
ic “The Louisiana Code, article 2294, which declares that “every act of man 
and which causes damage to another, obliges him, by whose fault it happens, 
ave to repair it,” does not limit the right to recover in an action of slander, to 
he ' words “actionable” per se; or require proof of special damage when not 
vith : actionable, according to the common law rule. 
ake Bo, where the plaintiff was charged with having “sworn falsely,” and proved 
cise that he always supported a good character, upon which there was a ver- 
rms dict of five hundred dollars: Held, that such a charge is in itself presump- 
rly tion of damages, and the law has left the question of damages to the jury, 
ich subject to the revision of this court. 
18e, Bike ‘ ; ‘ids ; 
ick This is an action of slander. The plaintiff alleges that the 
lid 1 defendant, with a view to defame and injure his character and 
‘ “} good name, and destroy his reputation, did, on the 30th June, 
~ _ — 1837, and at other times, maliciously, falsely, and wickedly 
Ee _* charge him, (meaning plaintiff,) with being “a rascal, and 
re- * This case was a and decided at the October Term, 1839, but judge 


| Martin being: dissatisfied with the decision, and the defendant’s counsel desiring 
_ it, a rehearing was granted. 
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ve. 


Wesrxnx Dist. having sworn falsely,” alleging at the same time, “that b , 
- October, 1840. the documents to show for it.’ That these words | 


—_—_—_—_—_—_—_— 


HOLSTEIN. 
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uttered and proclaimed in public, on said 30th June, 1 
and at other times, in substance, to one John Frazier, 
other persons of this parish, thereby attempting, as far ¢ 
in his power, to destroy the character of your petitioner, 
bring him into disgrace and shame. He claims from the } 
said King Holstein, five thousand dollars in damages for thee, q 
unprovoked, malicious, slanderous and false charges, a 











































asks for a jury, and prays for a verdict and judgment in | i 2 
favor. al , 
The defendant denies that he has given the plaintiff, who “ 
is an old acquaintance and friend, any cause of action, and ad 
that none is set forth, or can be charged, as he hath ne : 
upon any occasion done the plaintiffan injury. He fearlessly of 
submits his cause to a jury of his countrymen. ae 
Upon these pleadings and issues the cause was submitt : 
on the evidence and arguments of counsel, and a charge fron ch 
the court to the jury. Ly iw 
Frazier, sworn, says the defendant said Miller (plaintiff) iL 
“was arascal, had sworn Salsely, and that he had the docu <b ye 
to show for it.” This was in June, 1837, and took place th 
witness’ presence, and that of James Calvit and others. =~ | 8% 
J. Calvit, sworn, says that in his presence the defendant } 
declared that Miller “had sworn a damned lie, and he could ue 
prove it, and had the documents to show it.” " 

Vincent, sworn, says some time in October, 1837, tk : 
defendant wanted witness to tell the plaintiff, Miller, that he 4 w, 
was a damned rascal. Witness told him to do it himself, and’ } . kit 
‘he replied, he had done so, and further, that he could whi — 
the plaintiff with one hand tied to hisback. Ina subsequent “7 
conversation, defendant told witness, he did not know Millet Be 
to be a rascal, but he believed him to be one. if 
George, sworn, says he knew Miller for the last six or seven * 
years, and that he is an industrious, ‘honest young man, *" 
far as he knows, and that this is his general character; says. - 
defendant is in moderate circumstances, but owns several i = 
slaves. i - 
yas | an 


Other witnesses testified to Miller’s good character. aon the 
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‘the petition. Also, to the testimony of Vincent, because it 


 gelates to a different transaction. 


"Phe defendant’s counsel moved the court to charge the 
jury, 1. “That the words charged in the petition, are not 
actionable.” 

~9,. “That the words charged in the petition, are not of 
themselves actionable, and the jury should not give a verdict 
in favor of the plaintiff unless actual damages are shown.” 

$. “ That the way Arpad gx in the petition, do not amount 
to a charge of perjury.” 

4, * That unless the words charged amounted to a charge 
of perjury, there should be a verdict for the defendant, unless 
actual damages are shown.” 

§. “That it is not any words of an abusive or offensive 
character, which will maintain an action of slander, without 
showing special damages to have resulted from them.” 

6. “ That unless the words charged, (if true,) would sub- 
ject the plaintiff to a criminal prosecution and punishment, 
the jury ought to find for the defendant, unless special dama- 
ges are proven.” 

All of these charges were severally refused by the judge 
@ quo, as they were asked for, and a bill of exceptions taken 
to the refusal by the defendant’s counsel. 

The judge charged the jury as follows: “It would seem 
if the common law were in force here, on a subject of this 
kind, that this action could not be maintained. But ina case 
like the present, we must look to our own jurisprudence in 
order to decide it. It is a matter of regret that our law has 
laid down no distinction in actions of slander, but according 
toa decision of the Supreme Court, the right to bring an 
action of this kind, is referred to a general law, ‘that every 
act of man which causes damage to another, gives the person 

injured a right of reparation in damages.’ Another rule, 
which has been laid down by the court, is ‘that the jury is to 
consider the language complained of in its common meaning, 


and according to the effect it was calculated to produce on 
1} those to whont it was addressed.’ You will then accordingly 


sot 


beppe defendant’s counsel excepted to the testimony of Cal- Wesrsay Dist. 
vil, because it was different from the charges and words laid tober, 1840. 
——————— 
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Weerzay Dist. weigh the language used.by the defendant towards the: 
October, 1849. iff and if you consider it, in a popular sense, conveyed § 
wuuzen idea that he committed a legal crime, you will find fe 
- plaintiff such indemnity as in your sound discretion ought; 
be given, according to the injury done to the plaintiff ig } 
feelings or calling. Of the measure of damages, the jury 
especially the proper judges within the limits asked for, | 
court is not prepared to say that mere words of heat, such 
that another is a rascal, ought to occasion damages | 
the person uttering it, unless, at least, the person in : 
-to whom they are used could show he was injured, by. bing. 
deprived of employment. But any charge, in common 
tation of acriminal nature against another, if punished by 
law, will justify the action of slander under our laws, and) 
you think this was fairly the meaning of those Wwordtia ‘you 
will find for the plaintiff.” se 
“If the language used, charged the plaintiff with moral q 
turpitude, falsely and maliciously, in such a way, as, in your | 
opinion, to injure his character and standing in society, you 
may find for the plaintiff, without showing special dam 
To this charge of the court, the defendant’s counsel ex 
The jury returned a verdict for the plaintiff, of five hu . 
dollars in damages, and from judgment rendered hen th 1 
defendant appealed. 


2 
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i 
This case was argued at the October Term, 1839, by 
Messrs. Dunbar and Hyams, for the plaintiff. et 


Messrs. Winn and Brent, for the defendant. e 
Strawbridge J., delivered the opinion of the court. 
The plaintiff charges the defendant with slandering him, | 
by saying “he was a rascal, and had sworn falsely, and ‘ht 
he had the documents to show for it;” the words being ut 
“wantonly and maliciously,” and claims five thousand dol. 
lars damages. ; 
The defendant denies any cause of action being set oy 
and generally all the facts. | 
The charge in the petition has been proved; the jury gave 
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| gvérdict of five hundred dollars in damages, on which judg- Wierems Diet. 
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quent was entered, and this appeal taken. October , 1840. 
© ADdill of exceptions taken to the refusal of the court to seman 
wharge the jury as required, and also, to the charge as given, ne 
brings before us the whole ground of the defendant’s com- _ 

int, viz: That the judge having refused to instruct the jury 


’ that the words laid down in the petition were not of them- 
| gelvesactionable, and that they could not give the plaintiffa 
' Werdict, unless actual damage had been shown: ‘That the 


words spoken, did not amount to a charge of perjury, and that 
unless the words amounted toa charge of perjury, they could 
fot find for the plaintiff, unless special damage had been 
shown: That words of an abusive or offensive character, do 
‘not suffice to maintain an action, unless special damage be 
¢hown: That unless the words charged, if true, would subject 
the plaintiff to a criminal prosecution or subject him to punish- 
ment, the jury ought to find for the defendant, unless special 
damages were proved,” which he refused to do, but instrusted 
them, “that the words were to be understood in the common 
and popular meaning, and if they charged the plaintiff falsely 
and maliciously with moral turpitude, so as to injure his 
tharacter and standing in society, they might find for the 
plaintiff, without showing any special damage.” 
The defendant has had the benefit of an able defence, - 
founded on the common law doctrines of libel, and although 
all.intention to appeal to that source, as introducing it gener- 
ally into our jurisprudence has been utterly diavowed, yet it 
cannot escape remark, that there is just as much reason to 
adopt any other dogma of that system, as the one invoked. 
The next case coming before us, may depend on some other Ro systems 
common law rule, and why shall we reject that, if we assent “oheceed ate 
to this; thus, the whole English law of libel is gradually to pen Paty bo 
be drawn in as authority. ing principles of 
There can be no scruple in referring to any other system ps. le 
for light, where the great and leading principles of equity are jent; ara 
in question, and where our own law is silent; but where the ee ee 
merely arbitrary rules of a foreign system are invoked, we eign system 
should pause, and if our own code has furnished us a rule, it port, & 
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Wesrery Dist. 
October, 1840. 
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The Louisi- 
ana Code, arti- 
cle 2294, which 
declares that 
‘tevery act 
man which 
causes damage 
to another, ob- 
liges him by 
=— fault it 

ppens, to re- 

it,” dese net 
i the right to 
recover inan ac- 
tion of slander 
to gy aaggel 
able” per se 


t this provision. 
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is imperative even though it be shown to be defective, 


grave and weighty considerations of policy are appealed toin. 


favor of another. 
ture. 

Two articles of the Louisiana Code are referred to ans 
taining the plaintiff’s pretensions, viz: article 2294, wh 
declares that “every act of man which causes damage 


The remedy is in the hands of the legi 


another, obliges him by whose fault it happened, to repair iw f 


If injurious words are uttered, they fall within the ter 
It does not limit the right to words whict 
in the language of the bill of exceptions, are “actionable,” o 
which “amount to a charge of perjury,” or “which if 
would subject the party to a criminal prosecution;” nor 

it limit the damage to “special” damages; such a const 
tion is subversive of the terms “every act,” which ¢ 
“damage,” &c. 


require proof of tions of the English law. . 
Another article of the Code, 1928, declares that “although 
the general rule is, that damages are the amount of the loss 9 


special damage, 
when not action- 
able, according 
to the common 
law rule. 


the creditor has sustained, or of the gain of which he has been 
deprived, yet there are cases in which damages may be 
assessed, without calculating altogether on the pecuniary loss, 
or the privation of pecuniary gain to the party. Where the 
contract has for its object the gratification of some intellece 
tual enjoyment, whether in religion, morality, or taste, or 
some convenience, or other legal gratification, although these 


are not appreciated in money by the parties, yet damages are | 


due for their breach: a contract for a religious or charitable 


foundation, a promise of marriage, or an engagement fora 


work of some of the fine arts, are objects and examples of this 


rule.” ae 


“In the assessment of damages under this rule, as well as 
in cases of offences and quasi offences, much discretion must 
be left to the judge or jury, while in other cases they have 


none, but are bound to give such damages, under the above — ‘ 
rules, as will fully indemnify the creditors, whenever the } 


contract has been broken, &c.” 





The whole language of the charge required - | 
would be senseless to a man unacquainted with the —_ : 
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-b'Were the present case without any proof of damage, the Wazsrsax Dist: 
decision ‘in Stewart vs. Carlin, 2 Louisiana Reports, '75, eteber, 1840. 
would furnish a precedent for leaving the verdict of the j jury teen 
undisturbed. But there is proof that the plaintiff had, since bx 

his residence in this neighborhood, “ always supported aigted : 
























ich} character, and been an industrious honest man.” Though nae ee 
eo this might not suffice for a show of special damage in the charged with 
" 66, 

Me 4 sense of the common law rule, yet it is difficult to come to the Jaleo ae 
N80 7 conclusion that there was no damage shown. - If there be Letom P 
Ieie any intellectual enjoyment higher than that of possessing a we d@ good char 
» OF good name, or gratification greater than the respect of our which there fre 

a verdict of five 
rue, : neighbors, they must be looked for in matters out of the hendvedtlaiionn 
does } reach of the libeller : such a charge as is stated in the peti- Held, that such 
ruce If fd " h a charge is in 

tion, isin itself presumption of damage; in this view, the law itself presump- 
res: has left the damages to the jury, subject to the revision of this peer pt 
ined court. The majority of the court does not deem them _ es: oeras 
. 5 da 
iG} disproportioned in this case to the offence, and are, therefore, the jary, subject 
© | for affirming the judgment of the District Court, with costs. & aie ren 
ugh Judge Martin, dissenting. 
loss J : 
een It is, therefore, ordered, that the judgment of the District " 
be F Court be affirmed, with costs. 
Oss, 
the 
lec. ' 
] or nes 
ese ; 
are 
ble | MILLER U8. HOLSTEIN. 
ra * 
his ON A RE-HEARING. 
The courts in Louisiana, are not bound by the technical and artificial rules 

as of the common law of slander, but where our law is silent, we may 
ust resort to a foreign system for a rule consonant to reason and equity. 
bed But the court is not prepared to adopt the common law distinction, between 
2 words actionable in themselves and words which are not so; and to say 
: % 


4 plaintiffis not entitled to recover in an action of slander, unless charged 
with an indictable offence, without proof of special damages. 








Wesrery Dist. 
October, 1840. 
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Garland, J. Actions of slander may be maintained, without proving 
ges, and the party may recover. 





Every act of man which causes damage to another, creates re 
and when that responsibility is not defined, we must proceed 
article 21 of the Louisiana Code, and resort to natural law, 
and usage. 


Martin, J., dissenting. In actions of slander, there are words whith » 


actionable in themselves, and damages will be given, although noneiay 


proved; but: there are others not actionable, and no damages “7 
given unless some are proved. 


The judgment should be reversed, and the case remanded, with diet 1 
to the judge, not to instruct the jury, that “ charging the plaintiff faleely 
and maliciously, with moral turpitude, so as to injure his character and ; 
standing in society, they should find damages for him, without any 
special damage being proved. ae | 

a3 
The opinion in this case, was first pronounced at the close 
of the October term, 1839, and the judgment had not become 





final, at the adjournment of the court. The court then ¢on. 
sisted of but three judges, and the presiding judge dissented, 
and was dissatisfied with the decision. On the reture of 


the judges from the Western District, judge Strawbridge — 
The 
court was about to be remodeled, or made to consist of five © 
judges, and three new ones were to be appointed. Under 
these circumstances and from the great importance of the | 
principles involved in the case, the propriety of a re-hearing — 
and re-argument was suggested. Mr. Strawbridge, after 
his retirement from the bench drew up the following synop- § 
sis of the law of slander, as understood in this state, and upon § 


resigned, who had made the opinion of the court. 


which, a re-hearing was allowed by the five judges at thas 
the October term, 1840. 

Strawbridge, as amicus curiae, submitted the following viet | 
of argument to the judges. 

The argument of the defendant, after referring to aot 
1928 and 2294, of the Civil Code, as the basis of the plain- 
tiff’s claim, proceeds to say, that the latter article is only 
declaratory of a principle existing in the common law : 
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construction of the Court of Cassation,” and from thence infer 
that we might fairly refer to the decisions of the English 


 gourts, in applying a similar principle.” 


This inference was unnecessary, inasmuch as the article 
9294 of our Code is identical with article 1382, of the Napo- 
Jeon Code, so that if we are to look abroad for light, accord- 


1 ing to his own argument, it would have been to the jurispru- 


dence of France. This was in part done, so far as the limit- 


ed means at hand allowed; little it is true was found, but 


certainly that little did not countenance any thing like the 
charge required from the court by the defendant. Admit- 
ting, however, the reasoning to be sound in its application, it 
evades the question by leaving out of view article 1928, 
which formed the main support of plaintiff’s claim. If the 
principles therein declared, were shown to form a part of the 
common law, the case would be widely different; but whilst 
that permits damages not specially proved to be given, where 
the libel charged an offence indictable, &c., and denies 
them unless specially proved in cases not charging an 
offence indictable, &c., the textual provision of article 
1928, provides, “that where the injury done affects some 
intellectual enjoyment, &c., damages in the discretion of the 
judge may be given. ‘‘Damages not appreciable in money;” 
in other words, ‘* damages not specially proved.” The 
common law confines these to libels not charging an indicta- 
ble offence, &c. Our law extends them to all cases “of intel- 
lectual enjoyment, in matters of taste, morality or religion,” 
or to “matters of convenience, or other legal gratification.” 
Asa matter of taste, most men would prefer that some 
tattling neighbor, should quietly say, “ John swore falsely” 
in his testimony given in the suit of A. vs. B., than that 
another should publish in the Gazette, that “John had per- 
jured himself, and that he had the documents to prove it,” 
and yet, whilst the first of these would be actionable, the 
latter would not be a construction at war with the terms of 
article 1928. 





jf 
J 


~ That whenever an article of our Code is copied literally Wasranx Dust: 
from the Napoleon Code, we are in the habit of adopting the eteber, 4840, 
SSS 
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Wsreny Dist. ‘The defence is further pressed on other grounds, via’ 
October, 1840. even leaving out of view the common law authoritie 
mien former decisions of our own courts support the 
















































uotere,  ‘'equired. Should this be found to be so, it would indeall not 
matter of serious import. But a careful examination of | inj 
cases cited, will show that with the exception of one Mu 
(Wamack vs. Kemp,) not only has no such question } % pos 
decided, but that it has never been discussed. That dol 
tion emphatically is, can a person falsely and malicioug) the 
charged with purjury, not committed in a legal proce ‘me 
recover damages “not appreciable in money, or damages 
special ?” ha 
One of these cases, Cauchoix vs. Dupuy, gave damagesfoy § ad 
calling the plaintiff a colored man, words not actionableig | wWeé 


themselves by any English or American authority referred im 
to, though under our construction of article 1928, ‘thay | ut 
judgment was correct; this is supported by analogy to thos | be 
common law decisions, which make actionable the ch be 
of some contagious disease, which would have the effect’of 


excluding a man from society. Yet, though, the moral digs | Ff 
ease of purjury might produce the same effect, the charge or 
of it is not actionable. oh tk 

Take another case, a man is called an abolitionist; if the tk 
words were uttered in London, they would be compliments g 


ary instead of libelous, yet here they would as certainly 
exclude him from society as calling him a colored man; 













yet, where is the common law authority for sustaining an § 
action on them without special damage. Words then may oF 
be actionable in one place, or under certain circumstances, 2 
when in another place or in other circumstances, they would l 
not. If we were about to make a rule instead of interpret. t 
ing one, the sensible rule would be that which refers to th d 
state of society we are in. What there tends to bring a man I 
into the contempt and disrespect of his neighbors, deprives ‘ 
him of the enjoyment of good society, and wounds his feee | ‘ 
ings and destroys his happiness, is. a wrong; and any Code ’ 
professing the rule, that every wrong has a remedy, should |  ' 

( 


furnish that remedy. A young lady may be called a whore; — 
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~ ag was said in Stewart vs. Carlin, “a professional man may 

not be able to administer positive or direct evidence of his 

injury,” and therefore, the words were held actionable. 

Much more difficult would it be for the female, to furnish 

_ positive or direct testimony of her injury, or to value it in 
dollars and cents. Yet, by common law rule, we must hold 
these words not actionable, though every intellectual enjoy- 
‘ment may be destroyed for life. 











had it appeared that article 1928, of the Code, then recently 
adopted, was under consideration, it would carry greater 









weight if it was not; the case was not fully discussed ; the 
important legislative enactment now referred to, was not 
that under consideration, in consequence, one precedent, if it can 
hose be so called, has been made. But would the decision have 
irge | . been the same had the attention of the court been drawn to 
t Of the article in question? The author of these remarks, is 
dis. opposed to change in law matters, but he cannot think that 
ge one unadvised declaration of a principle ought to controvert 
at the plain letter of a positive law ; he would however, under 
the the circumstances, be pleased that a re-hearing should be 
nt granted. 
oly 
an; Dunbar and Hyams, for the plaintiff, contended, that this 
an case should be decided according to the practice and princi- 
ay ples of the law of slander, as understood and practised in the 
es, § United States, and not adopt the arbitrary rules of the Eng- 
id § lish Jaw. But it was proper to remark, that the charge of 
st. § the judge a quo, to the jury, so much deprecated by the 


he defendant’s counsel, is even in conformity to the law of 
nee libel as understood in England, in this, that the words 
es | ‘spoken are to be taken in their popular sense; and if_the 
he words used by the defendant, of and concerning the plaintiff, 
Je might in their most offensive sense have been construed or 
ld understood to import a charge of perjury in its legal signifi- 
cation, the judge was right in refusing a new trial. 





The case of Wamack vs. Kemp does furnish a precedent; . 


that is not actionable out of London, bat she may show spe- Wsrenx Dist, 
cial damage, viz: that she lost a chance of marriage. But October, 1840. 
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Westenry Dist. 
October, 1840. 
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2. But, admitting that there was doubt whether the 
could be maintained for the words alleged in the petitic 
without showing special damage under the law of libel 
understood in England, yet, under the provisions of 
Louisiana Code, articles 21, and 2294-95; and the expos 
tions which had been given by the Supreme Court, to 
articles in the cases of Stewart vs. Carlin, 2 Louisiana 
ports, 72; and Trimble vs. Moore, Idem., 577; and 
another case, 3 Idem., 206, of Cauchoix vs. Dupuy, th 
could be no question of the right of the plaintiff, to sug 
his action under the laws of Louisiana. 

3. In the case of Stewart vs. Carlin, it had been expre 
said, that the action of slander could be maintained u 


the articles above mentioned of our own Code, without @ 


resort to the laws of other countries; and that it was 
necessary (o prove special damages, as when a professic 
man should be accused of being ignorant of the first pring 
ples of his profession, &c. That it might be impossible 
show special damage in such a case. It cannot be fa 
inferred from the fact of the example given above, bein 
conformity to one of the rules of the English law, that 
the time the court declared that we were to be governed 


our_own law on this subject, it was intended that this eluce 


dation, by way of an example, should hold us to the strict 


rules of the English law of libel: on the contrary from this” 


decision, and all subsequent ones of this court, on this sub 


ject, it is probable that it bas been the object of the court 


to establish this action upon the provisions of our oa 
untrammeled by the rules of the English law; which 
many respects would be opposite to the principles of our juris 
prudence, unsuitable to the circumstances of the count 
and in opposition to the equal rights of every citizen, 
exercised under our state and federal constitution. : 
4, The principle of the English law of libel, that to make 


words actionable without showing special damage they ; 
must amount to an accusation of a criminal offence, is found. , 
ed not upon the damage which has been sustained, but upon 
the damage which might have been sustained, if the party of 
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whom. the words were spoken, liad been prosecuted criminal- Wssrzax Disr. 
On the contrary, our law gives redress for damages October, 1840. 
sustained, or what it may be fairly presumed have been sus- a 
jained. “Every act whatever of man, that causes damage outline 
to another, obliges him by whose fault it happened to repair ' 
it.” Louisiana Code, article 2294. 
5. The English law of libel would be unsuitable to the cir- 

cumstances and condition of the country. When actions of 

this kind became too frequent in England, the judges had 

to depart from the liberal and equitable rules by which they 

were first governed, in their decisions in cases of slander, and, 

instead of them established principles arbitrary, restrictive and 

unreasonable. For all this, however, there was some apolo- 

gyin England. The great number of offences made crimi- 

nal in that country, still left a good deal of room for this 

action, and a plausible excuse given by the judges for not 

affording redress, in many cases of great outrage, was that 

the canonical or ecclesiastical courts would give relief. In 

Louisiana, we have cause to congratulate ourselves that we 

have neither the multitude of penal laws, nor the ecclesiasti- 

cal courts. That from the character of our people no danger 

was to be apprehended of such actions becoming too fre- 

quent ; and it was more to be feared, that instead of seeking 

redress in a court, they would take the law into their own 

hands, and attempt to wipe out with the blood of the slan- 

derer the stain upon the reputation of themselves or their 





families. 
6. That it was to be hoped, at least, this court would 


not adopt, of its own accord, the English law of libel, when it 
was so palpable that its rules and principles were unsuitable 
to the circumstances and condition of our country. 

7. The distinctions made by the English law, as to the per- 
sons who could maintain this action, and for what words 
uttered against them, is contrary to the equal rights of 
our citizens, as secured to them by our fundamental laws. 
What reason was there, that a lawyer, when accused of not 
knowing the first principles of his profession, should be enti- 
tled to his action ; and a poor man, like the plaintiff, earning 

5| VOL. XVI. 
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Weersen Dist. his bread by the sweat of his brow, should be withos 
October, 1840. redress, when charged with swearing falsely 1 Rather |e 


MILLER 
08. 


this action be maintained according to the idea of the greag 
jurist Toullier, (so eloquently expressed by him) upon ¢{ 
principles of honor and sublime morals. Do unto oth 


you would others should do unto you: See Toullier, vol. | 


No. 121. 1 Idem., No. 210; Penal Code, No. 367. ; 

8. In conclusion, that nothing was to be apprehended f 
leaving such cases to the discretiori of a jury, guided @ 
controlled by the power of the court to grant a new trial 
whenever it appeared that damages were given dispropote 
tioned to the offence, or when indeed no grave offence 
been committed. 


Purvis, for the defendant, argued to show that the j 
who tried this case in the first instance, erred in refusing i 
charge the jury as requested, and also in giving the c 


which was addressed to them. According to the best writers | 


and highest authorities on the law of libel and slander, : 

words charged in the petition are not actionable of them. 
selves, and no special damage is shown. Without actual 
damage having been proved, the jury should not have found 


-a verdict for the plaintiff. 2 Chitty’s Blackstone, 7 


notes. Starkie on Libel, 46. 5 Johnson’s Reports, 187. 
2. Public policy requires that some limit should be 
to actions of this character, and the principles which have 


guided the English courts in their decisions upon this subject, 


** that an action lies for any words which import the ¢ 

of a crime, for which a party may be indicted,” or if 
charge be not indictable, then “special damages must be. 
shown,” appear to fix a just and proper limit, avoiding the” 
extreme on the one hand of encouraging frivolous and vexa 


tious suits, and on the other, shutting the door of justice : 


real injuries and well grounded complaints. 

$. That the principles upon which the decisions of 
Supreme Court of our state are based, upon the subjec 
slander, are by no means incompatible with the comme 
law doctrine prevalent in England, and the common law 
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iiates. See, Stewart vs. Carlin, 2 Louisiana Reports. There Wasrana Dist. 

wcharge of perjury (an indictable offence) was preferred October, 1840. 
inst the party plaintiff. Inthe case of Cauchoix vs. Du- — sxuzzxe 

puy, 3 Louisiana Reports, the charge being a man of color, - , ory 

would affect plaintiff’s rights of inheritance under our 

law. See also, 2 Blackstone, 98, Slander of Title. That 

the evidence of malice was wholly insufficient to justify 

the verdict. 


















Brent, on the same side, argued in support of the common 
law principles, as furnishing the best rules to govern in 
actions of slander. The rule was the best, that words 
importing the charge of a criminal offence for which the par- 
ty might be indicted or punished criminally, or which caused 
injury to one’s trade or profession and such like, are actiona- 
ble in themselves, and that in all other cases, special dama- 
ges should be proved before any recovery can be had. 

2, Words of scandal or tending to bring a person into con- 
tempt, or wound his feelings, are not actionable per se. See 
Starkie on Libel and Slander. 

3. In the present case, the words spoken do not charge 
the party with committing perjury, for which he might be 
indicted, as that offence can only be committed in a judicial 
proceeding. It is not every false swearing that amounts to 
perjury. The words charged were evidently spoken in heat, 
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an and not calculated to injure the plaintiff. He has, in fact, 
ject, j= shown no damage resulting from the words spoken. The 
"ge ] charge of the judge a quo, was too broad in telling the jury 
the } that if the words spoken charged the plaintiff with moral 








(arpitude, in such a way as in their opinion was calculated 
to injure him, they should find. for him without showing 
any special damage. The judgment should, therefore, be 
reversed. 






















Bullard, J. The members of the court do not appear to 
differ materially upon any part of this case, except as to the 
propriety of the last part of the charge given to the: jury, to 
wit: “that the words are to be understood in their common 
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‘Weerenw Dist. popular meaning, and if they charged the plaintiff 
October,1840. and maliciously with moral turpitude, so as to inje 


mer character and standing in society, they might find ford) 
uowsterx, Plaintiff, without showing any special damage.” i 
If this part of the charge were to be tested by the common” 
law, it is probable it would be found inaccurate and logge: 
None of us suppose that we are bound by the technical apg” 
ae courts in artificial rules of the common law of slander, but whem 
islana, are eee a 
not bound by the law is silent, it is supposed that we may resort to a fo 
technical and . ‘, 
artificial rulesof System for a rule, if that rule be consonant to reason @ a 
= ey a ve equity. Iam by no means prepared to adopt from the com. 
where our lawis mon law the distinction between words which are acti n 


silent, we may . . 
saeeet 0 0 for. in themselves, and words which are not; and to say that 


oo plaintiff is not entitled to recover in an action of slander, 


to reason and Jess charged with an indictable offence without proof: re 


ity. ; 
_ special damages. In the present case, the latter part of ¢ re 


> aa ae judge’s charge was perhaps uncalled for, because the wordy 


— law alleged to have been uttered, might well be found by the jury 
istinction, be- ; P . oe 
tween words ac- 10 amount in a popular sense to a charge of perjury, an indict 
tignable in them able offence, and, consequently, it was not important t 


which are not jnquire what would be the law of the case if the charge hag t 
60; and to . ° 

say a plaintiff is only amounted to one of moral turpitude. And yet it maybe 

not cntitled {© said that, under the charge of the court, the jury might gp 


tion of slander, - a . ; 
cities ehenged beyond the inquiry, whether the words in a popular sense 


with an indicta- imported a charge of an indictable offence, and say that they 

ble offence, , i 

without proof of at least imputed great moral turpitude, for it cannot 

special damages. doybted but that it is highly immoral to swear falsely, ev 
in an affidavit, not connected with any judicial proceedin 
I am disposed, therefore, to look at the charge in that point 
view, and while we all agree that the judge acted correctly 
in refusing to charge in the main as prayed by the defendant” 
counsel, my opinion is, that he did not err in charging a 
above stated. I concur with the judge of the District Courtie 
his view of the law. Ishould, however, be disposed to reconsi«” 
der my opinion, if upon inquiry I should be satisfied that thi 
court in its previous decisions, had sanctioned a contrary de 
tvine. But it does not appear to me to have done so, eith 
expressly, on a point directly before it, or by necessayy impli 


eesmeacensg 


—_ mm ._ — —s. 
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: cation. The case of Wamack vs. Kemp, is perhaps the waa 
hig} strongest; but it does not appear to me, that the point now October 
tie} «under consideration was made or decided expressly. In that ~~ 
7 of Stewart vs. Carlin, the court held, that when the charge vs. 
‘was of perjury, the plaintiff might recover without showing a 
special damages, but the court did not say that there might 
not be cases in which the plaintiff could recover, when the 
accusation conveyed only a charge of moral turpitude, injuri- 


ous to his reputation and standing in society. 


--Lam of opinion, therefore, that the judgment first pro- 
nounced, remain undisturbed. 


I concur fully in opinion with judge Bullard, for the same 
reasons by him adduced, and conclude that the judgment first 
rendered, ought to remain undisturbed. 


EDWARD SIMON. 





I concur also in opinion with judge Bullard, and think that 
the former judgment of this court ought to renfain undis- 


turbed. 


A. MORPHY. > 


Garland J. Agreeing fully with the majority of the court 
in the opinion that the judgment heretofore given should 
remain undisturbed, I shall in giving my reasons, briefly re- 
view the previous decisions of the court, and, I think, can 
show the opinion of the majority does not impugn or overrule 
any of them. 

After the adoption of the Louisiana Code, and the repeal 
by the legislalature of the ancient laws, there were not a few 
lawyers who doubted whether in such actions as slander, and 
some others sounding in damages, it was not necessary to PP seine ea 
prove the damages before a party could recover, but the better pera fg 
and more general opinion now prevails, that under the arti- proving damages 
cles 2294, 2295 and 1928, they can be maintained. If that ad Berl 
is correct, and the action of this court, the general assent of 
legal men, and my own convictions induce me to believe it 
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Waerenx Dist. is, we have a law broad enough to cover every case, « 
October, 1840. act whatever of man that causes damage to another, obj 
uautzx him by whose fault it happened to repair it.” There igy 
ee arbitrary standard prescribed. Every act that causes’ dj 


HOLSTEIN, " 
Every act of age, creates responsibility, and where the extent of ¢ 
jocall Gemeee responsibility is not defined, or the law is silent, we ‘ 
to another, ere- proceed under the 21st article of the Code, and decide ¢ 
lity, and when ing to natural law and reason, or received usage. 
bility os. py technical lawyer, this may seem very indefinite, butid t 
ace Ye mie impossible to.provide for every case which fraud or m ali 
article 21 of the may devise, we are obliged to authorize a discretion in h 
and resort to judicial tribunals, that will apply a remedy for every 4 
aed dee. In actions of slander, I am disposed to leave much to high if 
_ tegrity and discretion of juries. They form a portion of th 
community of which the offender and the injured party make 
apart, and can in general best judge what is necessaryig” 
preserve its purity and vindicate the characters of its mém 
bers. Whenever any abuse of the discretion occurs, 
court or the legislature will apply a corrective. 
In actions of slander, I am not an advocate for establi 
any particular standard by which words are to be judge 
being actionable or not actionable. I am willing to lew 
every case to be decided on its merits and peculiar cireg 
stances, under the broad principles laid down in the 
which are very similar tothe laws in force previous oa 
adoption. Parlidas 3, til. 2,1.31. But, ifany such stand 
ard is to be adopted, I {object most strongly to that estabe 
lished by the common law, that no words are actionable, anil 
subject a party to damages without special proof, but sell 
as impute an indictable offence, or injure a man in hie pi 
fession. I believe an aciion of slander can be, and ought 
sometimes to be maintained, for words which do not cha 
an offence that will subject the party to indictment. } 
instance, to charge a virtuous woman with a want of chastity, 
On the other hand, there are words which impute indictabl 
offences that would not, in my estimation sustain an actif 


for slander: As to say of a man, he was guilty of an assatill 
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3 and battery, or that he was the bearer of a challenge to fight Wzsranx Dist. 
E a.duel, or that he retailed spiritous liquors without a license, October, 1840. 
a _ The few cases of slander that have come before thiscourt, yasen 
 eannot have established any particular system of jurispru- a... tik 
: dence or standard, as to words that are actionable in them- 
| gelves or not, and if any is to be established, I prefer it should 
 heeffected by a series of decisions, than by laying down a 
al rule. The rule of the common law is in some respects 
absurd, in others positively unjust, and was established for 
the double purpose of repressing frivolous actions, and saving 
the judges the trouble of trying cases. 
The case of Moore vs. Stokes, 6 Martin, M. S., 538, as I 
understand it, decides nothing more than when the question 
ia, to what weight testimony is entitled, the Supreme Court . 
will respect the conclusions of the jury. 
In the case of Stackpole vs. Hennen, 6 Idem., 481, the 
question was, whether the action could be maintained against 
the defendant, because he was a lawyer, and used the words 
in defending his client. 
_The case of Wamack vs. Kemp, 6 Idem., 477, Ido not 
understand as recognizing any such rule as is contended for 
by the counsel for the defendant in this suit. From reading 
the statement of the case, a conclusion of that kind might be 
supposed, but the opinion of the court does not to my mind 
sustain it. The action was one for slander and false im- 
prisonment: the count for slander was dismissed, because 
“the charge of perjury was made in a legal proceeding, with 
aview to bring the plaintiff to justice.” (The report says 
defendant, but plaintiff was evidently intended;) and nothing 
showed malice in the defendant. The action of false im- 
ptisonment was dismissed, because the “plaintiff suffered in 
consequence of the ignorance of the magistrate, who ought 
neither to have arrested or confined him.” I do not under- 
stand that the question was raised in that case, whether a 
charge of perjury committed in a voluntary affidavit, would 
sustain an action for slander. The court says, “it is true the 
© plaintiff did take the oath by which he was charged with 
#4 perjury, in a voluntary affidavit, neither taken or intended to 





408 


Weaerzey Dist. be used ina legal proceeding,” but nothing is said ag’ 
October, 1840. 
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consequences. The reporter does not appear to have eg 

sidered it a point made in the case, if we judge from hig mp 

ginal note. He only says, “‘no action will lie for a cha se 

perjury made in the course of judicial proceedings.” J we 
read this case with much care, and cannot find any evideng 
in support of the allegation, that the defendant used 
words on any occasion, except in his affidavit. If there b 4 
been proof of his using them at other times and placeg 4 
suspect the decision of the court would have eae h 
verdict of the jury. 

The case of Stewart vs. Carlin, 2 Louisiana Reporid 
does not, in my opinion, recognize the doctrine of 
actionable in themselves or not. The point was notm 
orargued. The counsel for the defendant in that ¢ 
denied there was any such action as one for slander, since 
repeal of the ancient laws, and the argument and decision 9 
the court was upon that question. If there is any thing eg 
in that case, it is a dictum upon points not made. 

In the case of Trimble vs. Moore, 2 Idem., 577, the pri 
pal point was, whether the words had been substanti 
proved. The other point I remember was discussed in 
course of the argument, but not decided. The doctrine 
down in that case, as far as it goes, is correct, and supports: he 
charge of the district judge in the present. 

This court in the case of Cauchoix vs. Dupuy et al, 
Idem., 206, held, that damages could be recovered for say 
the plaintiff wasa man of color. These words charged m 
indictable offence or moral turpitude. The effect wast 
exclude the plaintiff from association with a certain porti¢ 
of the community, and if true, to deprive him of the rig hts 
and privileges of a white man, under our constitution aii 
laws. a 
In concurring with the majority of the court, I repeat mye 
conviction, that no decision heretofore solemnly made, hit 
been impeached or overruled. We are only carrying out t 
their legitimate results, the doctrines laid down in the 
of Trimble vs. Moore and Cauchoix vs. Dupuy et al., 
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F extending to every citizen, the protection which our Code Wesrznw Drier. 
" affords against malicious slanderers and public defamers of October, 1840, 


—————————— 
oi MILLER 
v8. 
EOLSTEIN. 


‘Martin J., dissenting. 


: This is an action of slander, and the words charged are, 

that he (plaintiff) “was a rascal, and had sworn falsely, and 

that he (defendant) had the documents to show for it.” There 

was a verdict and judgment for the plaintiff, and the defen- 

dant appealed. 

If the case was before this court on the merits, | should - 

have no objection to the affirmance of the judgment, But 

the attention of the court has been called to a bill of excep- 

tions taken to the refusal of the judge to charge the jury as 

he was requested to do by the defendant’s counsel, and also, 

to the charge which he gave. I am of opinion that the first 

part of the charge given, as far as the judge ought to have 

gone, is substantially that which was called for, and that the 

-alteration he made in the form is correct. 
The first part of the charge is in the following words: 

“If you consider the words spoken, in a popular sense, con- 

veyed the idea that he committed a legal crime, you will find 

for the plaintiff such indemnity as, in your sound discretion, 

ought to be given according to the injury done to the plain- 

tiff in his feelings or calling.” 
This part of the charge appears to me in perfect conformity pee 

with the principles established by the decisions of this court. senting. In ac 
In the case of Stewart vs. Carlin, 2 Louisiana Reports, 73, Sons % slandes, 


9 there are words 


the court took the position that in actions of slander there piace y 
. . . na 
are words for which damages will be given, although none themselves, and 


were proved to have resulted from them ; id est, words action- praryp oe 


- able in themselves, from which it follows, as a corollary, »oneare proved; 

, : . but thereare oth- 
that there are others for which no damages will be given, =o on scthonne 
unless some are proved to have resulted from them ; id est, ae ra pr 
words not actionable in themselves. The court in that case © "less some 


. : ‘ ‘ : are proved. 
said, “in actions of slander the court or jury must, in many 
52 VOL. XVI. 
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Wzsrerx Dist. cases, allow damages when no special damage iss 
October, 1840. This strongly implies that there are cases 'in which d; 


HOLSTEIN,. 


are not to be given unless they are specially proved, | Ig 
same case, we held that words charging the plaintiff 
perjury, were of the first class. 

In the case of Moore vs. Stokes, 6 Martin, N. 8, 
the same principle was recognized ; “ the defendant ha 
charged the plaintiff with having sworn to a lie, in’ 
court, in a suit in which the then defendant was plaintif 

In the case also of Stackpole vs. Hennen, 6 Idem, N, 


481, the charge was, that the defendant being of counselin 
a suit in which the plaintiff was a witness, said that the lat. 
ter had perjured himself, and had come into court with the 


intention of doing so. The plaintiff had a judgment which 
was reversed on appeal, and judgment of nonsuit entered, on 
the ground that counsel are not responsible for statements 


made by them if they are pertinent to the cause, and the 


counsel is instructed by his client to make them. 


In several other cases this court has held that a chargeot | 


perjury supports an action of slander. N38 
In the case of Trimble vs. Moore, 2 Louisiana 


577, the defendant having charged the plaintiff “wi 


having stolen three hundred dollars in money and notes, 
having run away ;” and the proof being that he “ had takin, 
from defendant’s store to the amount of two or three hun 
dred dollars in money and notes, and had run away with 
them,” the court held that the charge was supported and 
entitled the plaintiff to his action. 


Swearing falsely in one of those voluntary affidavits, wh ch 


religion forbids, and the law discourages and disregards, W : 


considered by this court in the case of Wamack vs. Ke 2 
6 Martin, N. S., 477, as an offence, the charge of w ch 


did not support an action of slander, unless damages 
proved. The accusation there was, “that the defené 


charged the plaintiff in an affidavit with the crime of naa | 


and at different times and places told, in the hearing of many. 


persons, that the plaintiff had been guilty of perjury ;” there 


was a verdict and judgment for the plaintiff, and on 


2 2a we ee ee a eS ot Oe ee : 
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| ‘this “court reversed the judgment and gave one for the Wesrzax Disr, 
defendant. October, 1840. 
. In this case the petition contained two distinct counts: MILLER 

| ‘One of them on a wrilten charge of perjury in an affidavit, ory. 
and the other oral, charging the same crime in the hearing 
‘of several persons. This court was of opinion that the first 
charge having been made in a legal proceeding, with a view 
of bringing the plaintiff to justice, was not actionable. As 
tothe oral charge the evidence disclosed that the swearing 
was not in a legal proceeding, but in a voluntary affidavit. 
The case was this: The plaintiff for some unknown cause 
made oath before a magistrate, “that he had never invaded 
the marital rights of the defendant.” This court expressed 
the opinion that the plaintiff having taken the oath in a vol- 
untary affidavit, neither taken or intended to be used ina 
legal proceeding, ae judgment against him must be set 
aside. 

These cases fully support the part of the judge’s charge 
under consideration. He added “that he was not prepared 
tosay that mere words of heat, such as that another isa 
rascal, ought to occasion damages,” “unless he shows he was 
injured by being deprived of his employment.” The defend- 
ant’s counsel has complained of this portion of the charge. 
He has urged that the words are not actionable at all ; even, 
with proof of special damage. That they are words of heat 
and passion ; the privilege of the vulgar; having no deter 
minate meaning, calculated only to manifest the ill humor of 
him who utters them, without fixing any positive stigma on 
the person to whom they are applied. The counsel has 
adduced, to maintain his position, numerous authorities from 
the decisions of the courts of the other states of the Union, 
‘andof England. As special damages are not alleged in the 
petition, the defendant cannot be injured by the opinion 
expressed in the charge of the judge aquo, because it is 
favorable to him. I, therefore, think that this court is not 
called.on, in the decision of this case, to say whether, in our 
jurisprudence, there are words not actionable even wher 


damages are shown. 
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Western Dist. 
October, 1840, 
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The second part of the judge’s charge ought not, in my 
opinion, to receive the sanction of this court. . It is as folloy 
“ If the language used, charged the plaintiff with me 
pitude, falsely and maliciously, in such a way as inthe 
opinion to injure his character and standing in society, ¢ 
may find for the plaintiff, without showing special damag 

This part of the charge appears to me absolutely usel 
and inconsistent with what the judge had said before; - 
had expressed his opinion upon all the charges in the 
tion ; that of forswearing, and that of calling the plaing 
rascal. There was nothing before the court to which, 
Jast part of the charge is applicable. 

He had said that a charge of false swearing was 
actionable without damage being shown, unless the 
swearing constituted @ legal crime ; id est, perjury, ora 


oath taken in a judicial proceeding, knowingly, in a matigr | 


age 


material tothe issue. This was negativing the idea that | - 


the moral offence of false swearing, in a voluntary affidavit, 
not taken or intended to be used in a legal proceeding, 
one, the malicious charge of which was actionable. Sue 
moral offence certainly constituted moral turpitude. 


The charge appears to be too vague and loose ; the words 
moral turpitude, too general: Pothier says, “that giving” 


of alms is a real obligation, and the neglect of it is a high 
offence.” Further, “ that he who has received a signal benefit” 


is obliged to render his benefactor all his services, in his. 
power, when occasion offers for his doing so, and it is sinfal | 


and dishonorable to neglect it.” (Obligations No. 1.) 
Thus, moral turpitude is the breach of the duties of ¢ 
ty and gratitude, and our learned brother of the Distr 
Court certainly did not mean to say, as his charge impli 

that words charging a man with want of gratitude 
actionable, without any damage being shown. 

The article of the Decalogue says, * swear not at all,” 
has been generally and almost universally believed that 
prohibition does not extend to oaths required or authori 


by law; the taking any other is a disregard of Gods § 
command, even, when the matter sworn to is true, and at | 


nedkkz i. 68 Bae 


ee ee ae es le |hlhCUe 
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act of moral turpitude. Yet this court, those of all the Wasrzax Dun 
other states in the Union, and those in England, hold, that a October,1840. 
charge-of having taken a false oath, in a case in which the ~ 


Jaw neither requires or authorizes an oath to be taken, is v8. 
HOLSTEIN, 




















y,t pot such an act of turpitude that the charge of it is action- 
hag able in itself. 
eles, #- = ft is meet that while we administer justice to the parties 
e. (He 
vi 


who litigate their rights in this court, the rest of the commu. 
Ne petie pity may, as much as possible find in our judgments a fixed 


‘intiffg } = gndcertain rule on which they may rest assured that, in 
ch, this future, similar cases will be decided. 
“|. My humble efforts have been united with those of my . 

@8 nt } former colleagues, and we have concurred with great unani- 

€ false mity ina number of decisions which form an almost com- 

" false _ plete system of jurisprudence in regard to the action of slan- 

matter det, In most of these cases I had the honor of being the 
a that organ of the court. [am not dissatisfied with the decisions 
idavit, given inany of them, and I regret that a portion of the 
8; Was} charge of the judge a quo, in the present case, is about to 
Suche overthrow the established system, and leave the people of 

i the state without any rule.or guide in the action of slander ; ; 

words d the opinion of the jury, unaided and uncontrolled by the a ae 
° ee an P jury, y should be ree 
BtvIng courts, is to be the sole criterion and standard of their rights. pote oes 






ere ; with directions 
Iconclude, that we ought to reverse the judgment of the wit. jolene 


court, set the verdict aside, and direct the case to be remand- to inctrent 
. . . . ° ° j 66 

ed, with directions to the judge a quo, to abstain from instruct 112 the plainti 

‘ Surg sé ; . inti falsely and ma- 

ing the jury that if the words charged the plaintiff falsely lictouly, with 

and maliciously with moral turpitude, so as to injure his moral turpitade, 

° : . : so as to in 
character and standing in society, they might find for the pjscharacterand 
lainti i 7 ig . 99 standing in socie — 
plaintiff, without showing any special damages ;” and that oy, thay ee 


the plaintiff and appellee pa t this a ; find damages for 
P a pp pay the costs of this appeal on ere a 
: a special da 
But the majority of the court being of a different opinion, being proved. 
itis, nevertheless, ordered and decreed, that the former judg- 


ment of this court, remain undisturbed. 
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PEARCE ET AL. 
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FRANTUM. 
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PEARCE ET AL. U8. FRANTUM. 
¢ 
APPEAL FROM THE COURT OF THE SIXTH JUDICIAL DISTRICT, FOR THE PF. 
OF RAPIDES, THE JUDGE OF THE SEVENTH PRESIDING, 


In an action to recover the rents and profits in a separate suit after e 
and the defendant pleads in compensation and reconvention, of the le 
tiffs’ demand, the enhanced value of the land of which he was evie! : 
cannot afterwards avail himself of the plea of res judicata. 
Under the Civil Code of 1808, the party evicted, who was even in good 
was bound to restore the fruits which he reaped, after the demand or ine 
stitution of suit. ‘ 
Where a party has been in peaceable possession of land without title, im the 
hope of getting a pre-emption right, he will not be liable to account 
for the rents and profits previously to the inception of the suit evicting 
him. 


on the broad principles of equity, that no man ought to enrich himself at 
the expense of another. aly 
In regard to the right of being reimbursed for useful improvements and 


possessor in good or bad faith. But the sum to be repaid, can inno 
exceed the increased value of the property. 


This is an action to recover, from the defendant, damages 
for the fruits, rents and profits of 400 arpents of land, which 
it is alleged he occupied, used and possessed, without title, 
from the year 1818, until the year 1833, when he was final 
evicted from the land, by a decision of the Supreme Court, 
See case of Brown vs. Frantum, 6 Louisiana Reports, 39. 


The plaintiffs allege, that the defendant took illegal poss — 


a See 


- 


ese sececeE? 


session of said tract of land without shadow of title, and 9 


constantly kept the possession until evicted; that in 1821, the 
husband of one of the present plaintiffs (Brown,) instituted 
suit forthe recovery of the land, but that no damages were 


claimed, or if claimed, it was expressly understood and agreed 
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_ ‘afier the question of title should be settled. 

- They allege that the defendant, notwithstanding he had 
' -potitle and was fully notified, and had full knowledge of 
their claim and title, unjustly withheld the land, and kept 
them out of possession, to their damage fifteen thousand gol- 
lars. That he has had the use of the land from 1818 to 1833, 
‘and made large crops thereon, worth fifteen thousand dollars, 
and which they claim as the just value for the use of the 







“4 Jand, and for which they pray judgment. 
d faith, The defendant pleaded a general denial, and admitted his 
1 or in. eviction from the land in question, but averred that he was 
7) 4 formerly in possession, and possessed in good faith, and with 
‘inthe 7 aconscientious belief that it was honestly his property, and 
coum that this was his firm belief up to the hour of eviction. That 
ricting he cleared on the land which was recovered from him, one 
“ae hundred and fifty acres of a heavy forest, thereby rendering 
, Tests the same very valuable; and spent the most vigorous years 
eft { of his life in making improvements, which are worth thirty 
ale 4 dollars per acre for the cleared land, and erected a gin and 
dex dwelling house thereon, worth one thousand dollars; for all 


table of which the plaintiffs are bound to pay and allow him for. 
He sets up a demand for the value of his improvements in 
reconvention, amounting to five thousand five hundred dol- 
lars, for which he prays judgment, and that the plaintiffs’ 
a demand be rejected. 


ges He also pleaded res judicata that all the matters now in 
ich : contest were decided and finally passed upon in the suit evict- 
le, ing him from the land. 

ly § ° Upon these pleadings and issues, the cause was tried. 
ra The witnessess stated there were about one hundred and 
‘ie fifty acres of land cleared, and a very ordinary dwelling 
s house, gin house, and some few negro cabins, worth about five 
id hundred dollars. 

e The evidence showed that the father of the defendant set- 
d tled on the land in question, in 1811 or 1812, when it was 
e uncultivated. In 1821, the father having died, the whole of 
ae the improvements he had made, and on which he resided, 





: that they should be waived, and reserved for a future action Wasrsnx Dart. 


October, 1840, 


=—————— 
PEARCE ET AL, 


v8. 
FRANTUM, 


¢ 
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Wesrenn Dist. were sold at probate sale without warranty; and adjud 
‘October, 1840. to William Frantum, the son and present defendant, fo 
Seincrzra, Pundred and thirty-one dollars. In 1829, the de 
te made a purchase from Baldwin, which was to inclug 
‘focus in quo. The land when Frantum, the father, seth Hy 
it, was supposed to belong to the United States,.and. 
Frantums believed they had a right of pre-emption to it, 
turned out, however, to be part of an Indian claim, pure} 
up by Wells, Fulton and Miller. Wells sold to. 
in 1818. i 
Talbert, a -witness for plaintiff, states he was present.y 
Brown demanded the land from Frantum, and the latter 
plied, if Brown would let him have the use of the lag 1 
two years, he would give it up, which Brown refused, 
Frantum admitted he had no legal title to the land, but 
at the time, if the Indian claim failed, he would be enti 
to a pre-emption right, &c. 
Upon all the evidence, the district judge gave judgmenh 
charging the defendant with the use of one hundred acregof 
land for twelve years, $4200 0 
And for the balance of the land 5 


—cmese ere Be - BES 


— 


$4162:5 
_ From which deduct the value of the buildings, 500.4 


And it leaves a nett sum of $3962 50: 
for which judgment was rendered in favor of the plainti 
The defendant appealed. 


aoa m a 2. 2 eo OS 


Winn, for the plaintiff, contended that the defendant, 
his father before him, were possessors without the shadow, 
title, in bad faith, and owes rents and fruits, from the begi 
ning of his possession, until his eviction and disposses 
7 Martin, N. S., 110. 4 

2. The law distinctly recognizes two sorts of possesso 
first, those who possess honestly, and as master of the thing; 
and second, those who possess knavishly, (de mauvaise. foi) 
without any title, or with a knowledge that their. titley 
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p ‘tielous GOivil Code, p. 478, article 21. In the first place, no ‘Waerens Diet. 
‘ onn‘be truly master “whose possession, is not accom- -Octaber, 1840. 
‘by title.” -We.do.not contend that this must be. good yesnesaran. 
all the world, but must necessarily be a title good upon hed 
ite-face; and not a mere naked possession, unaccompanied by © 
apy manner of title. 
| 3. The evidence in the present case, shows that the defend- 
ant hadino title, and that he knew he had no title,:but on 
 thecontrary, that he had a knowledge of the plaintiffs’ title, - 
- godavhich should have put a p?udent man upon an investi- 
tion of the true character of his situation, which must have 
resulted in the knowledge of the confirmation of the Indian 
(4 title by congress in 1816, and of the plaintiffs’ ancestor, 
F  Btown’s) purchase in 1818. From this latter period, the 
defendant owes rents and profits, and being a possessor in. bad 
faith, without title, he is not entitled to any compensation for 


chis-improvements. 


‘Elgee, for the defendant, adverted to the suit of Brown 

Frantum, the present defendant, in which he was 

evicted of the land from which this case arises, afier a hard 

contest, decided ultimately by this court in 1833. It is evi- 

deat,-from: this suit, (hat Frantum possessed the land under.a 

very-atrong title, and one which he might well consider as 

good and valid. This made him a possessor in good faith, 

_ and entitled him to the fruite and revenues until the eviction, 
and to be paid for his improvements. 


Downes, or the same side, contended that the judgment 

should be reversed, and the case remanded for a. new trial, 

| ~ because the record did not show at what time the plaintiffs’ 

_ demand for the fruits and revenues of the land commenced; 

forit:is not enough to show that the defendant is liable to 

“| 4 «pay. It must be shown that the plaintiffs’ right to.claim the 
'q #ents and profits began at a particular time. 

4 s:@. It.is shown: from the evidence, the title under which. be 


held and - possessed, that the defendant was .a possessor. in 
| @ped faith. This being the case, he owes no fruits or reve- 
53 VOL. XVI. 











Wesrery Dist. nues, until the judgment of eviction. 
October, 1840. 102; 1 Martin, N. S., 297; 2 Idem., 559; 5 Ide 
prance strat, Jdem., 376,653; 8 Idem., 181, 609; Lautabials Code, 696, 








CASES IN THE SUPREME COURT | 
Civit Code, 





















8. The defendant is at all events entitled to be paids 
the permanent improvements put on the land. 9 Me 
8 Martin N. S., 620; 2 Louisiana Reports, 174; 3 Idem, 
Louisiana Code, 500; Civil Code, 102, article 7. 

4. The testimony of Talbert, is not sufficient to stan 
faith. One witness cannot establish a claim, or provélan | 
obligation over five hundred dollars, Louisiana Code, 206%, | 
Proof of the declarations or admissions of defendant: isthe | 
weakest kind of evidence, and if they were made in error; or | 
induced by fraud, or for the purpose of buying his peace, 
can have no effect. 41 Louisiana Reports, 286; 9 Idem 199, 
Louisiana Code, 1887, 1890, 1818-19; Code Napoleon, 683; | 
2 Starkie, 38, and notes. 99 

5. This testimony fixes no time, either by itself or reference | 
to other parts of the evidence, when this possession or bad — 
faith commenced. Even if it proves bad faith, when did that | 
commence? It has no reference to any particular period and 
is wholly indefinite. er. 

6. He further insisted, that the plea of res judicata Was 
well taken, and ought to be sustained. Code of Practice, 900, 
$45; 1 Louisiana Reports, 315; 6 Idem., 457; 7 Martin, N. bee 
430; 8 Idem., 282. 
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Bullard J., delivered the opinion of the court. als 

This case grows out of that of Brown vs. Frantum, decided © 
by this court in October, 1833, between the same parties (eee 
6 Louisiana Reports, 39.) It is substantially a suit to recover 
‘the rents and profits, or fruits of the tract of land, then incon 
troversy, from the inception of that suit; the plaintiff alleges 
that it was expressly agreed, that the question was reserved | 
for future adjustment, and not litigated i in that case. § 

The attention of this court is first drawn to a plea ofra§ 
judicata, filed for the first time on the appeal. Admitting § 
that the exception does not come too late, yet, it appears to'lis, 
it ought not to avail the appellant. Not only did he it 
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waiveit below by permitting evidence to be given that the Wasrsnx Disr. 
gstion was by agreement of parties expressly reserved, but October, 1840. 


ae ; ; n ——— 
jn bis answer in this case, he seeks to recover in reconven- 


tion, or in compensation of the rents and profits demanded of on 


him, the enhanced value of the land of which he wasevicted, | mui 


 grising from the improvements made by him. He is thereby, recoverthe rents 


in our opinion, precluded by his own acts and allegations, poh: _—S 


a fiom availing himself of the exception. a ter eviction, and 


he defendant 
»» The District Court gave judgment for the plaintiff, for the plende in com- 
. pensation 


7] gents and profits from the date of the demand in the first case, reconvention, of 
- @educting five hundred dollars for the valugsof a gin and the plaintifie’de- 


mand, the en- 


| dwelling house left on the premises; andthe defendant ap- hanced value of 


_  theland of which 
pealed. he was evicted, 
© We have listened to much argument (and the case has he cannot. afters 


indeed been ably argued,) upon the question, how far the self of the plea 
faith of the defendant, exempts him from the obligation ° Under the Cive 
to pay for the fruits of the thing pending the action. We ths seep cau 


‘eannot consider the question an open one. The old Code, in ~ ™ Bim 
force at the time the first suit was instituted, has established faith, was bound 


a positive rule on this subject, which was recognized by this rr 
court, in the case of Daquin et al. vs. Cairon et al., 8 Martin, — a 
N. S., 620. By article 30, page 480, the party evicted, wlio tation of suit. 
was even in good faith, is bound to restore the fruits which 
he reaped after the demand. 

But the plaintiffs seek to recover the rents and profits from 
the year 1818, three years before the judicial demand, and 
as relates to their right to recover for that period of time, and 
the right of the defendant to be paid for his improvemente 


other than buildings left upon the premises, the good or bad 


faith of the defendant may well be considered. Two ques- 
tions therefore remain for our consideration. Ist. Whether 
- the defendant be liable for the rents and profits before the in- 
i} ception of the first suit, and 2d, whether he be entitled to the 


value of the improvements, and to what extent ? 
I. It appears by the evidence that the plaintiffs never had 


| sbeen in possession of the tract of land; on the contrary, the 
_ Aather of the present defendant settled on it as early as 1811, 


and made a considerable clearing. It is not shown precisely 
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Waersnr Dist. al what time he died, but in 1821, before the institg 

October, 1840. thé first suit, the improvement of the elder Frantum 

"mance =F an. at probate sale, and the defendant became the pure! ser 

continued to reside on it, to extend the ee 

ments, and so remained until 1833; after the final ¢ 

the Supreme Court. In the year 1818, the father apy 

the land office to obtain a preference in becoming the 

chaser under the pre-emption law of 1814. At thet 

the eviction, there were about one hundred and fifty acres, 

the land cleared, and an ordinary gin, dwelling house; and. 

cabins upon it. i | 
We are by no means prepared to admit that a settler upon 

unoccupied land, who redeems it from a state of natureby | 

his industry, in the hope that, under the liberal legisla 

congress, he may afterwards be entitled to a right of; 

emption, is to be regarded as a knavish possessor, by 

whose title was uncertain at the time of the settl | 

that he is to account forthe produce of the soil, toa: 

who, afterwards, on the completion of his title, osh 

dlaim against the possessor. The ultimate fate of the Indi 

title, was then a matter of doubt and uncertainty. Thesen 

tler was,not disturbed by the claimants under the pure, 

If that claim had been ultimately rejected by j the 

settlers would have been unquestionably entitled to the right 

of pre-emption. The possession alone (says the Code of 1806,) 

after one year, even in the person of an usurper, if it has been 

peaceable and uninterrupted, suffices to make him to be ¢ém 

sidered as a just possessor, and even as master, until the trap” 

owner makes out his right. Old Code, 487. 

he ee nPaty But ithas been urged that the testimony of Mr. 


peaceable pos- proves conclusively that the defendant was in bad 
session of land 

without title, i in because he knew he had no title. The witness states t 
tng re mp he was present when Brown demanded the land of Fra 


= fo ag but it does not appear how long before the suit was nal 
to account for Hé offered to give it up if Brown would let him havethe tse — 
pros previo of it for two years. Frantum admitted he had no legal 

_ > ineep- to the land, but if the Indian claim failed, he would: 


ed ty * pre-emption. It is probable this demand was made shortly. 
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suit was brought, for Brown acquired: the and by Wasrzax Dist. 
ein 1818, and after refusing to permit Frantum to Oetober, 1840. 
-jgemain two years on the land, as a compensation for his-im- Soigcn wean. 
ents, it is not probable he would allow him to remain ve. 
without seeking to enforce his rights. But we donot 
ail such evidence sufficient to entitle the plaintiffs to 
- gecover the fruits previously to the inception of the suit, 
% Op Theright of the defendant tobe paid for the improvements, The Ss 
\byowhich the value of the premises was enhanced, depends Be paid aan 
juporother provisions of the law. It rests on the broad. prin % < = = 
ciple of equity, that no man ought to enrich himself at the = oe aes 
of another. If, instead of recovering four hundred bie or no 
irpente of waste land, covered with heavy timber, the plain- ye << 
*4iffg:succeed in establishing their title to that quantity, of the expense: of 
whieh one hundred and fifty is ready for the plough, together —_— 
swith the convenience of a dwelling and a gin, the result of - 
- hthe industry of his adversary, he cannot justly resist the latter’s 
claim for renumeration. If the party evicted-be entitled to 
“be paid for edifices erected on the premises, of which the suc- 
‘etseful party takes possession, no plausible reason can be per- 
seeived why he should lose the lasting conquest his industry 
dhagachieved over the forest. If, in the administartion of 
justice, doubts have sometimes arisen, as to the application of 
this great principle to cases like the present, those doubts may 
have arisen in part from the peculiar expressions of our Code. 
The compilers of that digest copied the language of the Code 
“Napoleon, which in many cases, was wholly inapplicable to 
the circumstances of anew country. In treating upon this 
subject, the Code of 1808 says, “if the plantations, edifices or 
‘works may have been done by a third person evicted, but not 
isefitenced to make restitution of the fruits, because said per- 
‘son possessed bona fide, the owner shall not have a right to 
demand the suppression of said works, plantations or edifices, 
but he shall have his choice, either to reimburse the value of 
the materials and the price of workmanship, or to reimbutse 
i@ sum equal to the enhanced value of the soil. Page 104, 
article 12. The wood plantation, which means in France, 
nothing more than planting out trees, must be taken here to 
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Western Dist. 
October, 1840. 


————— 
) PEARCE ET AL, 
v8. 
FRANTUM. 


In regard ” 
the right of b 
ing Beccneveed 
for useful im- 
provements and 
expenses put on 
co. by a hich 
the property has 
been made more 
valuable to the 
™ owner, the code 

or law makes 
little or no dis- 
tinction between 
@ possessor in 
good or bad 
aith, But the 
sum to be repaid, 
can in no case 
exceed the ‘in- 
creased value of ; 
the property. 
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imply any permanent improvement of the soil, and-e 
the cutting down of trees, and fitting the land for tk 
poses of agriculture. opti 

In respect to the right to be reimbursed for useful expense 
by which the property has been made more valuable to dy 
owner, the Code makes little or no distinction between) 
possessor in good or in bad faith. It would seem that 
sum to be reimbursed, can in no case exceed the in 2 
value of the property. Cette obligation, says Pothier, nena | 
que de cette régle d’équité, qui ne permet pas que quelquun pe 
richisse aux dépens @autrui ; suivant cetté régle, le propriétaire ne 
doit pas profiler aux ae de ce possesseur de Pimpense, quece 
possesseur a faite, mais il n’en profite quantant que la choses 
trouve augmentée de valeur par cette impense; il ne doit, donc dire 
obligé a le rembourser que jusqu’a cette concurrence, quand —_ 
le possesseur aurait déboursé d’avantage.” Pothier domaine de 
pro. No. 346; 8 Martin, N. S. 609; 2 Louisiana how 1%; 2 
3 Idem., 548. - 

The defendant became purchaser at probate calla’ of | 
improvement made by his father, and was thereby subrogated — 
tu all the rights which his previous occupancy, cultivation — 
and improvements conferred. If the land had turned out to 
be public, he would have been entitled to the right of pree 
empltion, and is entitled, in our opinion, to the value of the 
improvement, or the cost of the clearing, so far as it has en. 
riched the plaintiffs by enhancing the value of the land, 
part of the improvements was made by himself after his 
purchase. ee 

Assuming the amount of rents and profits, as settled by the | 
District Court, to be four thousand four hundred and sixty. — 
two dollars and fifty cents, and allowing in compensation the — 
clearing of one hundred and fifty-five acres, at twenty-five 
dollars, the least estimate according to the maxim in dubiis id . 
quod minimum est sequimur; and five hundred dollars for the 
gin and dwelling, as estimated by the District Court, there — 
results a balance in favor of the plaintiffs, of eighty-coven 
dollars and fifty cents. is 
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yliltis, therefore, adjudged and decreed, that the judgment of Wesreny Dist. 
the:District Court be avoided and reversed; and it is further October, 1840. 
adjudged and decreed, that the plaintifis recover of the (yuo epan 
defendant eighty-seven dollars and fifty cents, with costs in v8. 

the District Court, those of the appeal to be paid by the 


——77, and appellees. 

































PEARCE ET AL U8. FRANTUM. 
ON A REHEARING. 


The possession of more than a year suffices to give the possessor a right to 
be maintained in his possession, until a better right is shown, and that he 
makes the fruits his own before judicial demand. 

The Spanish law provided that whether the party evicted possessed in good 
or bad faith, he was not bound to deliver up the premises, to the owner, 
until he shall have been paid for the expenses incurred on account of 

~ them. 

So, the possessor in bad faith may claim in offset of rents or fruits, which 
he is condemned to pay, the enhanced value which his improvements 

"added to the property. 

The son may become the owner of his father’s improvements on land from 

* which he is evicted, after his purchase, and is considered in the same light, 

in respect to his right to be paid for valuable improvements, as his father, 
and previous possessor. This right to be paid for useful improvements is @ 
real right, and the party evicted may retain possesion until he is remu- 

“nerated. 


«. The first opinion in this case was pronounced at October 
term, 1838. The counsel of the plaintiffs urged a rehearing 
and the following petition was presented. At the close of the 
term, afier judge Bullard had left the court, the other two 
judges (Martin and Carleton,) having some doubts respecting 
the correctness of the decision, granted a rehearing. 





Wesreny Dist. 
October, 1840. 
—————————S = 


PEARCE ET AL. 
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PRANTUM. 
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Winn, for the plaintiff, asked for a rehearing: dt ig * 
pectfully urged that the defendant was nevera po ; 
good faith, but on the contrary, that he was a poss 
bad faith ; anda possessor can occupy but one of twoposs 
tions, he must be either a possessor in good faith, ordnh 
faith. Civil Code of 1808 ; page 102; article 7. There 
two sorts of possessions, those who possess honestly as mag. 
ter of the thing, and those who possess knavishly (ma 
foi.) No possessor can be truly master and possessor. 
owner without title, good upon its face, and not a mere 
possession unaccompanied by any manner of title, 

Code, page 478, article 21. [He then goes into a critica] 
examination to show that the defendant was without title, 
and necessarily a possessor in bad faith, and sums up the law 
of the case as follows. ] uF 


1. If this view of the evidence and law be correct, then | 
the defendant was a possessor in bad faith ab initio, and we 
are entitled to recover rent from the year 1820. See Donald 
son et al. vs. Hull, 7 Martin, N. S., 112, which is much 
stronger for the defendant than the case at bar, ee 

In the case of “ Donaldson et al. vs. Hull, 7 N. S., WS 
the present senior justice, in delivering the opinion of the 
court, said: “The defendant thenis bound to restore the 
slaves and the value of their services; and we think the 
Parish Court erred in confining its judgment to the period 
that elapsed between the demand and the decision of the suit, 
The case appears peculiarly a hard one, as the defendant | 
bought in moral good faith, &c.” devs 

2. The.court expresses the opinion, (and the claim for — 
improvements is based thereon) that “in respect to the right 
to be reimbursed for useful expenses, by which the property — 
has been made more valuable to the owner, the Code makes — 
little or no distinction between the possessor in good orm : 


bad faith.” This position we feel bound, respectfully, to com | 


trovert, as inconsistent with the previous opinions of this court, — | 
The court bases this opinion upon Pothier, No. 346 ; 8 Martin, — 
N. S., 609 ; 2 Louisiana Reports, 174, and 8 Louisiana Repeti; | 
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F 543 The doctrine laid down by Pothier is in the words “Cette Wasrenx Disz, 


ne nait que de celle régle @équité qui ne permet pas que Orteber, 1840. 
wun 8 "en richisse aux dépens dautrui ; suivant cette régle, le TEABCR BF AL 


, ne doit pas profiter aux depen de ce possesseur, de 


| _ Pimpense que ce possesseur a faite, mais il n’en profile qu’autant que 


Ja chose le trouve augmentée de valeur par cette impense ; il ne doit 
done btre obligé u le rembourser que jusqwa cetie concurrence, 

méme se possesseur aurait déboursé @avantage.” It is 
respectfully submitted, that No. 346 of Pothier does not bear 
out the principle as applied by the court. The commence- 
ment of the number is in these words, “ce principie, que le pos- 
gesseur de bonna foi doit étre remboursé des depens utiler, &c,” 
and the number is entirely confined to pointing out the doctrine 
in telation to possessors in good faith, and its application to 
such possessors is not contested. 

I will now attempt to show that the provisions of the 
Code of 1808, and the decisions of this honorable court, pre- 
senta striking and wide difference between the possessor 
in good faith and the possessor in bad faith, on the ques- 


tion as to the reimbursement they are respectively entitled to 


for improvements made on lands from which they shall be 
evicted. Old Code, 320; article 15, provides that “he to 
whom the thing is restored must allow, even to the person 
who possessed it through a want of good faith, for all the 
necessary and useful expenses which have been incurred for 
the preservation of the thing.” This does not expressly 
prohibit the allowing more than the necessary and useful ex- 
penses for preservation, but the implication is strong. The 
latter paragraph of article 12, page 104, expressly refers to 
bona fide possessors. 

Nevertheless, if the plantations, edifices or works, may have 
been done by a third person evicted, but not sentenced to make 
restitution of the fruits, because said person possessed bona fide, 
the owner shall not have a right to demand the suppression 
of the said works, plantations or edifices, &c., but shall reim- 
burse, &c.” These two articles, taken together exclude the 
idea that the possessor in bad faith has the same rights as 
the possesor in good faith ; and we contend that, by a fair 
54 VOL. XVI. ; 









PEARCE ET AL. 
08 
FRANTUM, 



























Wesersan Dist. construction of them, the possessor in bad faith is ¢ 
October, 1840. 
F 


_ the improvements placed on the land while the appe 
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reimbursed for such expenses as were “necensanl 
ful” ‘for the preservation” of the land and it bes 
pretended that clearing land is necessary and uf fa 
preservation. That this honorable court has establi _ 
distinction between the relative rights of the possegag 
good and bad faith, in such cases, would seem to ofa 
from doubt. In the case of Herriot et al. vs. Broussard, 4V Ma. 
tin, N. S., 267, (where the defendant had an imperfect tit 
the present senior justice, who delivered the opinion of th 
court said: “the defendant’s claim for remuneration i : 
account of ameliorations or improvements on the disp 
premises, was properly rejected by the court below. _ ) 
not one of those possessors to whom our laws accord such 
right ; he knew that he held without title, for he did not ac : . 
that intended to be conveyed, &c.” In béhalf of this deg 

sion we may invoke the maxim, “ stare decisis,” and th 
general principle, that the construction given by courts io, 
law nearest its date is most to be relied on. It is respectfully 
submitted that the cases referred to do not bear out the op 

nion of the court as above expressed. In the case in 8 Man 

tin, NV. S., 609, the court says; “by law the owner who 

evicts a bona fide possessor, &c.” must reimburse. In that. 
case the defendant had a title, on its face, translative of pro 
perty, and was evicted by superior title. In the case of Boa 

ner vs. Ventris,2 Louisiana Reports, 173-4, the courtsays “this 
case has already been before us. The question which # 
presented in respect to the title was decided, and the cause 
remanded for an inquiry into the value of the improvements 
during the time the defendants were in good faith,” and when 

the same case was previously remanded the court said * th 

cause will have to be remanded to inquire into the valued 


























were in good faith” and the decree follows, “ and it is decre , 
that the case be remanded to ascertain the value of thé 
improvements made by the defendants while in good Sait 
In the case of Elliott et al. vs. Labarre, &c., 3 Louis 
Reports, 543, the court said, “as to the law, the owner 
recovers his property from a bona fide possessor has (o 
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"him the value of the improvements put on it.” These last Wesrznx Drier. 
three are the cases relied upon by the court, and they all October, 1840. 
‘garefully keep up the distinction between the possessor in FEAR BE 4%. 
and bad faith. One is remanded with special instruc Sou 
tions hot to go beyond the period of good faith. Whilst the 
ase first cited in 4 Martin, NV. S., 267, broadly declares that 
the possessor in bad faith is not entitled to be reimbursed 
for improvements. 
'§. Lastly, we contend that the purchase of the improve- 
ment by the defendant did not subrogate him to the rights 
of the elder Frantum. Subrogation is never presumed 
unless in the special instances established by the Code, and 
this does not come under any of the heads of legal subroga- 






























lsuch@ | tion. Old Code, pages 288, 290, articles 149, 151; conven- 
accept tional subrogation must be express, Ibid. 150. If the 
nis de 4 defendant is subrogated by his purchase, then also must 
and ti} the plaintiffs be subrogated by theirs, and considering it 
urts408 4% as proved, that the defendant and his ancestor possessed 
ectiullf f in bad faith, the plaintiffs must be entitled to recover 
the opie} the fruits long posterior to the death of the elder Frantum, 
8 Mae} and if the defendant become subrogated to the advantages, 
er who § he must take the disadvantages along with them. But it is 
In that respectfully submitted, that if the elder Frantum had any 
of pie — right for the improvements made by him, that right must 
of B - have become the inheritance of his heirs. 

s io If the defendant possessed in bad faith, a strong reason 
hich if} may be presented why the equity of the law should not 






extend to him. In estimating the value of the fruits, the 
court gives about three dollars per annum per acre for the 
improved land, or for the one hundred acres, three hundred 
dollars per annum. Now it is well known that such land 
will produce about one bale per acre (perhaps one bale per 
arpent) or one hundred bales for the one hundred acres. 
This has been worth on an average at least forty dollars per 
bale or four thousand dollars per annum, say that it required 
ten hands to cultivate it, and deduct fifty dollars per hand 
for expenses and one hundred and fifty dollars for hire of 
them, and we have two hundred dollars per hand per annum 
or two thousand dollars, less three hundred dollars, which 
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Wistenx Dist. the defendant has actually reaped as a reward from 
October, 1840. ‘of plaintiff, certainly a sufficient reward for a possessor ing 
“yuincrrr az, f@ith. For all which reasons the plaintiffs pray a reheating 
oe =| On these three points. rie 
1. That the defendant was in bad faith ab initio and 
fruits to the plaintiffs as such, from the fall of 1820 beir 
time he went into possession after the death of his f 
proved by Mr. Compton, page 7 of the record. 
2. The defendant being a possessor in bad faith, is 
entitled to be reimbursed for improvements. 
$. By the purchase at the sale of Frantum, the 
defendant did not become subrogated: to his father’s 
and even if heis to be reimbursed it should only be for 
five acres improved by him after he acquired possession,’ 
And now, at the present term, the case came on for trial 
the rehearing. ~ 


amet cht Bem SS a 


a => 


Brent, alone, appeared for the plaintiffs against the d 
of the court, and insisted that the defendant was show 
be a possessor in bad faith. : 

1. The Old Code, 478, ari. 21, declares that the posse 
bad faith, is one who possesses as owner, knowing he has mo, 
title, or that his title is vicious and defective. Such was Frans 
tum’s possession. We prove, by an unimpeached witness, his” 
frequent admissions that he had no title to the land. Can he 
have been then any thing else but a knavish possessor? To 
consider him a possessor bona fide, both the letter and spiritof 

- the law must be disregarded. Pothier on possession, No. 6, 
17, 18; Old Code, 102, art. 7; Idem., 478, article 21. . 

2. He not only knew his own want of title, but he was 
aware of the existence of the plaintiffs’ title. It is shown 
that the large Indian grant, under which plaintiffs claim, Was 
surveyed twice before defendant took possession; and that fie 
knew of these surveys. It is also shown that this Indian 
was confirmed by public act of congress, two years anterior 
to the defendant’s possession, and that every survey made 
this claim, included our land. Under these circumstances, 
call the defendant an honest possessor, is to give a rather 
import to the word here employed. 





OF THE STATE OF LOUISIANA. 499 


$$. The purchase made by Frantum, of his father’s im- Wzsrenn Derr. 
ment, conveyed no title, and he knew that it conveyed tober, 1840. — 
His admissions that he had no title, were made after “PRANOEEE Ab 
this purchase, and besides it was impossible that he could ; 
ave believed that he was getting a good title to one hundred reene 
acres of cleared land, for the trifling sum of two hundred and 
thirty dollars. When the witnesses show, that at that very 
time, the mere clearing of the land was worth thirty dollars 
peracre. On the whole, the evidence is conclusive that 
Frantum was a possessor in bad faith, if there be such a thing 
either in morals or in law. 
4, We contend then, that being a knavish possessor, ab ini- 
tio, he owes us fruits from the commencement of his posses- 
sion. 1 Martin, N’. S., 579; 7 Idem., 112. 
5. Neither is he entitled to claim for improvements. In the 
case of Boatner vs. Ventris, this court remanded the cause to 
ascertain the value of improvements while the defendant was in 
good faith, and upon the reappearance of the case before the 
same tribunal, the same principle was recognized and acted 
upon. We invoke the maxim slare decises. 8 Martin, N. S., 
657; 4 Idem., 267; 2 Louisiana Reports, 174. 
: Elgeeand Downs made brief arguments, for the defendant, 
in support of the opinion of the court as first pronounced. 


Bullard, J., delivered the opinion of the court on the re- 
hearing. 

Inthe opinion first given in this case, the court held: 
fst. That the defendant was liable for fruits from the insti- 
tation of the suit, and not before. 2d. That he was entitled 
to the costs of improvements left upon the land, by which it 
was rendered more valuable to the owner, in compensation 
of fruits. 

1. The first proposition has not been much combated in 
the argument upon the rehearing. We think it perfectly 
clear, that with respect to fruits, the possession of more than 
& year suffices to give the possessor a right to be maintained 
in his possession, until a better right be shown, and that he 
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Wasrenn Dist, makes the fruits his own before the judicial demand; r 
October, 1840. be 1806, p- 478, aris. 23, 24, 25. 
a . The right of Frantum to be compensated for the vg 
we. ble improvement upon the land, by clearing it, and p 
’  Jarly for that part of the clearing which had been i 
his father, has been again strenuously resisted. Wek 
again given to the whole subject an attentive consid 
and have examined such authorities as are within our r 
at this place. ‘ 
The character of Frantum’s possession, his liability tom _ a 
store fruits upon eviction, and his right to be paid for 
improvements, are to be determined by the provisions of ie 
Code of 1808, and the Spanish law then in force. Admitting | 
that the provisions of the Code itself left it doubtful whether, 
Frantum was or was not a possessor in bad faith, in that sense 
which would deprive him of a right to claim for improve, 
ments, yet, the 44th law, 28th title of the 3d Partida, appears, 
fully to sustain the court in the position first assumed, to wits 
that “in respect to the right to be reimbursed for useful 
ses, by which the property has been made more valuable wa 
owner, the Code makes little or no distinction between 
possessor in good or bad faith.” The words of that law 
the Partida are: “Men may incur expenses on accountal 
other persons’ houses or lands, not by erecting new works — 
The Spanish there, but by making necessary repairs, or doing other things 
_ — there, by which the estate is benefited. In that case, we 
oo nt gine say that if such expenses were necessary, they who 


good or bad faith them, may and ought to recover them back, while in posses. ; : 
e 
b 
C 


ws oreesenruwerwnaeewzt 


qos Sf = Se CO OS 


Sade on te sion of the estate upon which they expended them, whether, 
aan be they hold in good or in bad faith; and, though the owner, 

mn pave been may evict them by a judgment of court, they will not be | t 

penses incurred obliged to deliver him the house or estate, until he shall have. ap 

— paid the expenses incurred on account of the same.” ~ 

These principles were derived from the Roman law. Po. p 

thier supposes two cases, one in which the party evicted had vr 

paid off incumbrances upon the property, and the other in) § 

A 

rr 


which he had incurred expenses for the preservation of the, 


thing, which the owner himself would have been obliged lo .' 
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— Neminem equum est cum allerius detrimento locupletari. 
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P ake, other than those merely conservatory. In these two 
| cases he says, the law does not distinguish between the pos- 


gessor in good or in bad faith. Cujas thinks, that notwith- 
standing the rigor of the law, thus apparently restricting the 
tight to claim for expenses, to those which were necessary 
and not,merely useful, yet the possessor in even bad faith, is 
entitled to be reimbursed, so far as he had rendered the pro- 
perly more valuable, upon the great maxim of oy: 
tis 
true it was a controverted point among the jurists, but all 


/ appear to agree that the possessor in bad faith may claim in 


t 
a 
¥ 
| 


offset of rents or fruits, while he is condemned to pay the en- 
hanced value which his improvements have added to the 
property : Pothier, Domain de Propriété, No. 343, et seq. 

Merlin, afier treating this subject ex professo, and in a man- 
ner as usual with that author, which leaves little to be said 
on either side, and after discussing the opinions of Cujas, 
Favre and other illustrious doctors, opinions not always in 
harmony with each other, sums up his conclusions in the fol- 
lowing manner : “ We may, therefore, lay it down as a set- 
tled rule, that the proprietor who sues for an immoveable (ur 
fonds) never ought to enrich himself at the ‘expense of the 
possessor, whether in good or in bad faith, no matter in what 
manner the maxim ought tobe applied.” 1 Repertoire du 
Jurisprudence, verbo Amelioration. 

But if the possessor, before judicial demand and after a 
quiet and uninterrupted possession of more than a year, is to 
be regarded as the owner so far as concerns the fruits, and to 
be maintained in possession until a better right be shown, ac- 
cording to the language of the Code of 1808, p. 478, at what 
time is he to be considered as being in bad faith, so as to de- 
ptive him of the value of useful improvernents made before 
such judicial demand? It will be recollected, that a great 
part of the improvements in this case, were made between 
the years 1811 and 1821, before the suit was brought. Mr. 


‘De Malville, in discussing the part of the projet of the Code 


Napoleon, analogous to ours on this point, regretted the vague 
manner in which the articles were drawn up, as likely to 


: 
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So, the 
sessor in Med 
faith may claim 
in offset of rents 
or fruits, which 
wi 
to ° en- 
pet value 
which his im- 
rovements ad- 


P 
ded to the pro- 


perty. 
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Wasrzrx Dist. give rise to numerous questions, as to the point of i 
October, 1840. which the good faith of thé possessor should be consi 
“PANOE AT as having ceased ; that by the previous jurisprudence it 
well settled, that the possessor was reputed in good faith’ap 
judicial demand, and it was carried so far, that if the strug 
proprietor suffered his suit to be dismissed, (laissait premier 
instance,) the possessor’s good faith was considered ag te 
stored. “It is very certain,” adds this author, “ that to make — 
the period of the restitution of fruits depend upon the } 
good or bad faith of the possessor, would be to give risetoa | 
thousand contestations ; and how could this bad faith be | 
proved, that is to say, the opinion which the possessor had, © 
that his possession was unjust? Must parole evidence be | 
admitted to probe his conscience?” Discussions of the Code © 
Napoleon. : 
But it has been urged that the improvements made before 
the institution of the suit, ought to be compensated by the | 
fruits and advantages derived from the place before that pe / 
riod. It is obvious, however, that this would be but an indi- | 
rect way of compelling a restitution of fruits before the judi- | 
cial demand: for if the fruits were already his, as the pre. 
sumed owner of the land, why should he be charged with | 
benbe.2" ™AY them as an offset to valuable and permanent improvements | 
owner of his put upon the place, while he was in law the presumed owner, 
father’s improve It is further contended, that the present defendant did not | 


ments on land 


Fo eted after nag become, by the probate sale, subrogated to any right of his 
purchase, and i is father to be paid for the improvements made upon the land, 
Cc 

meget light as the court first decided. 


Fight to be paid The defendant, it appears, has acquired all the right of | 


for valuable im- his father, resulting from his previous improvement. Ifsuch | 
rovements, as ’ : 
is father and improvements would have entitled the father, under thead 


oe rhe right of Congress of 1814, to a pre-emption right, in the event of 


to be paid for the land turning out to be vacant, then the purchaser would | 
useful improve- : ‘ ps 
ments is a real have been entitled to purchase as his assignee ; and if in the | 


at and’ the event of the father’s eviction, he would have been entitled to 


may retain. pos- i j i i ini ne 
may retain. pos be paid for the improvement, that right, in our opinion, pass 


isremunerated. ed tothe son. The right to be paid for useful improvements | 


p oye 


Se 
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: sigwreal right, that is to say, the party evicted may retain WzersunDusr. 








possession until he is remunerated. October, 1840. 
gEW 3? ee { 
joo We, therefore, conclude, that the judgment first pronounced = =] 
cought to be maintained, and it is ordered accordingly. TURNER. 




























‘ith be | 
, BROSNAHAM ET AL. v8. TURNER.* 
ce be 
Code | APPEAL FROM THE COURT OF THE NINTH DISTRICT, FOR THE PARISH OF 
d CONCORDIA, THE JUDGE THEREOF PRESIDING. 
ny the The decree or judgment of a foreign court, the jurisdiction of which not 
at ~ having been questioned, will be considered conclusive on the matters 
gh ~ adjudged by it. 
judi- The validity of a legislative enactment of another state or foreign country, 
2 pre. : where it operates on property within its jurisdiction, or when it author- 
with izes and confirms the acts of its own officers, will not be inquired into by 
’ the courts of this state; but its extra territorial effect on rights to im- 
: moveable property in this state, will not be tolerated. 
id not Where there is a judgment, execution and sale of property shown, the court 
of his will not inquire into the validity of the judgment; and when in the inves- 
land tigation of title a judgment is produced, to which one of the litigants is a 
; j party, it cannot be inquired into collaterally. 
ht of After the lapse of more than twenty years, a sheriff’s sale will be presumed 
‘such | good and valid. 
16 act Acts of sale, sous seing privé, and not being recorded in the parish where the 
nt of | property is situated, are inadmissible as evidence of title to immoveable 
vould | |. Property. 
n the | fy ai a Sa 
This is an action instituted by John Brosnaham, in behalf 
led to me , y 
pass- of his minor child, (Clotilda,) and of Manuel and Francisco 
nents | ® This case wasdecided at the October term, 1839, by judges Martin, Straw- 


bridge and Morphy, and a rehearing was granted, and now finally decided at 
thisterm. Judge Bullard did not sit in the case, having been of counsel. 


55 VOL. XVI.- 
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‘Wasrzan Dist. Villaverde, the two latter free people of color, as the hei 
October, 1840. legal representatives of Antonio Villaverde, who died in 
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Mewes oe 
a ae 





sacola, the 29th August, 1821, to recover from the defé 
a tract of land in the parish of Concordia, containing 
hundred superficial arpents. Villaverde derived title tothig: 
land from the Spanish government in 1801, which was cons 
firmed by an act of congress approved the 3d March, 18 
and by a patent which issued to Villaverde or his lege repre 
sentatives, the 2d November, 1832. ae 

The plaintiffs claim as heirs of Villaverde, under awit | 
purporting to be made and drawn up, from his dictation, by 
four persons, who state at the foot of the will, that the “aid — 
Antonio Villaverde, having been solemnly called and required — 
to say if the within were his deliberate, positive and lastine — 
tentions, and he declared them to be such. In testi 
whereof, we have affixed our names and seals, &c.” ad 

John Garnier, Eugene Lavalle and Lorenzo Brue, threeof — 
the four persons who subscribed said will, declared on oath, 
that Villaverde declared to them, and in presence of all the | 
witnesses, that the foregoing instrument contained his last 
will and testament. This oath was taken before a person 
signing himself H. M. Brackenridge. His official capacity | 
or character, is not stated. The will is dated the 29th Aus. 
gust, 1621. ‘a 

On the 23d May, 1836, the judge of Escambia county, in 
the territory of Florida, certifies, that he received the forego- 
ing instrument of writing, from Joseph E. Caro, keeper ofthe | 
public archives, as the last will and testament of Antonio Vile — 
laverde, deceased, therefore, the same is admitted to probate) 
under the act of the Governor and Legislative Council of thé 
territory of Florida, entitled “an act to authorize the county | 
court of Escambia county, to admit to probate the last will 
and testament of Antonio Villaverde, deceased,” approved es 
February, 1836. 

John Brosnaham, was under this act duly appointed ott 
ministrator, with the will annexed, and received letters of 
administration accordingly. This will was presented to thé! 
judge of probates, for the parish of Concordia, and there 
ordered to be enregistered, and made executory in this state, 
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\i(Phe following is the clause of the will under which the Westra Dist. 
a claim the land in question. * ‘Second, the said An- October, 1840. 

tonio Villaverde, gives and devises all his rights and claims " jo seespae 

télands, tenements, &c., which he possesses, or shall be eh- a 

titled to, within the states of Mississippi, Louisiana, or the conde. 

territory of Florida, to the lawful children of Dr. John Bros- 

gaham of Pensacola, and to the two mulatto children, Man- 

yeland Francisco above named, equally divided; that is to 

say, one-half of said rights and claims, and undecided pre- i 
































tentions, to the said children of Dr. Brosnaham, and the other 
n, by: } ~- half equally divided between the said Manuel and Francisco, 
“said to have and to hold forever; and them to be substituted to 
uired all intents and purposes, to all his rights, claims, and privi- 
sting leges whatsoever.” The plaintiffs allege, that they claim the 
nony ] tract of land in question under and by virtue of this will, as 
re the only true and legal owners. They, however, state that 
eeof | oneGeorge Turner is in possession of said land, which he 
ath; claims as owner, and pray that he be decreed to deliver it 
lthe — upto them, and that they have judgment for the land, and 
‘last —° damages for its detention, together with the rents and profits. 
ron The defendant claims to be owner under a sheriffs sale, 
acity as evidenced by the record of a suit, judgment therein, and 
Aus. execution. The sheriff’s deed bears date the 10th Decem- 
id ber; 1814, and was not recorded until the 25th July, 1816, 

7, in when it was recorded in the parish judge’s office. 
ego- The record of the suit of Joseph Petit vs. Antonio Villaverde, 
f the under which this tract of land purports to have been sold, 
Vil. consists of a petition to the parish judge signed by his attor- 
ale, ney, J. Thompson, claiming one hundred and twelve dollars 
‘the and fifty cents, but not stating the residence of either plain- 
inty ffordefendant. It was filed the 6th June, 1809, on which 
will the parish judge endorsed, “ let a summons issue as required 
4th and due notification given to the defendant.” The affidavit 
of the plaintiff to the petition is followed by another order of 
ad- the judge: “‘Let the defendant be held to bail as the law 
sof requires.” The parish constable endorses his return on the 


the’ petition. ‘* Notification given 8th June, 1809.” 
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Waersax Dist. | There is no citation, answer, or appearance of the 
October, 1840. ant, or judgment by default in the record. On 


prossauaam November, 1812, the parish judge writes on the : 


BT Al, 
v8. 
TURNER. 


“judgment for one hundred and twelve dollar fifty-six. ¢ 
and the costs.” The next document is the fieri faciag, y 
which the land was sold, and an instrument purporting 
a sale of eight hundred arpents of land, described “asgit 
at Point Pleasant, 75 miles above Vidalia, 10th Dece 
1814.” 

The defendant denies that Villaverde ever had any good 
or legal title to the land; that if he ever had any, he 
legally divested of the same by virtue of a sale of the 
the sheriff of the parish of Concordia, on the 10th day of De. 
cember, 1814, to satisfy a judgment rendered against. hi 
at the suit of Joseph Petit, before the Parish Court of ag 
parish, and that one Jonathan Thompson became the pute 
chaser of all the said Villaverde’s right, title or interest in and 
to said land, and that he, the said Thompson, afterwards, 
wit, on the 13th day of August, 1819, conveyed the same 
deed to those from whom this respondent purchased. T 
son sold to Henry Turner, and the defendant G. — 
claims under him. a 

The validity of the will is also put at issue, and the pr t 
city and right of the plaintifls to take as heirs, is specially, 
denied. st | 

At the outset of the case, the defendant’s counsel exce , 
to the right of the plaintiffs to sue, and to their capacity ag) 
heirs of Villaverde. “0t) 

On the other hand, the plaintiffs, - their counsel, excepted: 
to the introduction of the record and papers of the suilof — 
Petit vs. Villaverde in evidence, but the exception was oven 
ruled. ‘ald 

There was a bill of exceptions taken to the introduction: 
several private acts of sale to the defendant, from Henry Ture 
ner to the defendant in possession. Their admissibility was 
objected to, on the ground of their not being recorded in the) 
parish where the property was situated. The objections’ | 
were overruled, and the documents admitted. doe 





ee eee 





‘OF THE STATE OF LOUISIANA. 
4 “imtere was judgment for the defendant, and the plaintiffs Wuerzns Dssy. 











October, 1840. 
appealed. ees 
oii BROSNAHAM 

«This case was argued at the October term, 1839, by Mr. “ZS* 
: Blam and Mr. Barton, for the plaintiffs. f TURNER. 
be 





leMr. Stacy and Judge Bullard, argued it on behalf of the 
defendants. 


. Strawbridge, J., delivered the opinion of the court. 

The plaintiff styling himself administrator, with the will 
annexed, of one Antonio Villaverde, and suing, also, in behalf 
4 = of his minor child, (whose name, by an amended petition, 
| | appears to be Clotilda S. Brosnaham ;) and of Manuel and 


























f said | Francisco Villaverde, free people of color, residing in Florida, 
puts, f allege they are the heirs and legal representatives of the said 
nand | Yillaverde, who died owner of a certain tract of land in the 
'ds4@ | parish of Concordia, which the defendant has illegally taken 


8 


possession of and retains. 


Omp- Turner appeared and filed various exceptions, which were 

oer, | overruled, when he answered, denying the locus in quo, as- 
“4 serting title, pleading prescription, &c. 

capa Villaverde’s title to the land commenced in 1801, under the 

vially. Spanish Government; he died the 30th August, 1821, having 
4 the day before made a will, in which he bequeaths his pro- 

pied, | —perly to the plaintiffs; the two latter, bearing his name, are 


therein shown to be his natural children, by a slave belong- 
ing to him, to whom he gives freedom ; and states that the 
emancipation of the children had been established before. 

Two depositions, which appear to have been intended to 
prove this will, are annexed, and are sworn to and subscribed 
before H. M. Brackenridge ; but it is not stated in what ca- 
pacity, or by what authority he acted. They were made in 
October, 1821; but no probate followed, or was, so far as the 
evidence goes, attempted until the year 1836. The Legisla- 
tive'Council of Florida, then passed an act, “ Entitled an act 
toauthorize the county court of Escambia, to admit to pro- 
bate the will, &c. of Antonio Villaverde.” 
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eS 


BROSNAHAM 
RT AL, 
v8. 

TURNER. 


CASES IN THE SUPREME COURT. 


The first section provides “ That the judge of the. 
court of Escambia, be, and he is hereby athorized. fond 
to probate in said court, the last will and testament of 
Villaverde, now on file in the office of the keeper of the wubli 
archives of West Florida, and to grant letters testamen 


of administration, with the will annexed ; and to do all fe | 


ters and things in relation to the last will and testam 
are usual and authorized to be done by the county cc a 
the territory.” 
The following document is also annexed : 
“ Territory of Florida , 
Siesta’ Covats” “City of Pensacola, 
“Received the foregoing instrument of writing this 
from Joseph E. Caro, Esq., keeper of the public archives, 
the last will and testament of Antonio Villaverde, dece 
Therefore, the same is admitted to probate, under the actof 
the Governor and Legislative Council of the Terri 
Florida, entitled an act, &c., 4th February, 1836.” 


This will was presented to the parish judge of Conec dia : 


under a petition, praying it might be registered and 

into effect. The order of the judge admits the will to bere. 
gistered in court, according to the prayer of the petitig 
this was on the 11th August, 1836. 


The defendant, for title, shows that on the 6th June, I f ‘ : 


one Joseph Petit instituted a suit before the parish courts 
Concordia, for the sum of one hundred and twelve dollaj 


and fifty-six cents, on which judgment was rendered, the 17th 


November, 1812. That an execution issued upon said jud 
ment, by virtue of which the tract of land in question wr 
sold to Jonathan Thompson. Thompson sold to Her 

Turner, the ancestor of the defendant, in 1819; and fro 


the other heirs of Turner it has been attempted to m a 7 


out title to the defendant. ‘ 
The cause was tried by a jury, who gave a verdict for t ! 


defendant, on which judgment has been rendered, and from . 
which this appeal has been taken. The record bristles with 4 
exceptions and objections to all and every thing done, from ‘ 


the year 1801 to the present date. 
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y atin ators of the will by the county court of Escambia, Weerzas Dis. 
_ gpdthe proceedings of the parish court of Concordia, in the October, 1840. 
shit of Petit vs. Villaverde, have been the chief point of con- “aa 

est in argument. Me 

_ On these matters we have reflected and cometothe con- _—_ronwzn. 
elasion, that the decree of the court of Escambia, is a judg- inten cna 
gent rendered by a foreign court, the jurisdiction of which, Tore! orsign court 
fot’having been questioned, is conclusive with us. Nor can are a on at 
we examine the validity of the legislative act, where it oper- } lr been Ay 
ates on property within their jurisdiction, or authorizes the poser 
acts of its own officers. But its extra territorial effect is a use on. the 
different affair, which we protest against admitting, when it 4 ag: validity 
comes to operate on the right to real property within the of a legislative 


state, or even supposing it to be what plaintiff contends it to “naetment of ane 


a be, a mere removal of a personal incapacity. If this incapa- © a country 


here it operates 
city relates to the inheritance of real estate in Louisiana, we on property with 


are bound to say, they can have no such effect. By the ton sr’when it 


laws of this state, aliens may hold real estate. Let us sup- pm vane 
pose, that by the laws of Florida they were prohibited from of its — of 
00 doing, can it be said that the alien heirs of a man dying in inquired into by 


Louisiana, could, by virtue of their capacity in this state, in ert — 


|§ despite of the laws of Florida, claim his succession there ; or tra territorial ef- 


fect on rights to 


'} that any legislation of this state could aid them? To pro- immo pro 
in this 


pose the question is enough to decide it in the negative. POY te eae 
An examination into these incapacities, might not, per- tolerated. 
haps, reach the whole matter in dispute, and we prefer to 
proceed to another part of the case. 
« The nullities alleged against the judgment under which 
the property was sold, are, principally, that the defendant 
was not ciled ; and that the judgment was rendered, not by 
default, and then confirmed for want of an answer, but abso- 
lutely ; and that it consists merely in these words, on the 
back of the petition: “ Judgment for one hundred and twelve 
dollars and se cents, and the costs.” 
“D. LATTIMORE, Judge.” 
: “We cannot say there is nocitation. A return is made and” 
} endorsed on the petition as follows: “ Notification given, 


SAB Sune 8, 1809.” E. CADWELL, P. C. 
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Wesrenx Dist. It is said by the plaintiff, that Cadwell was parish ¢ | 
October, 1840. ble: Be itso. Whatever defects there may be, there js, m 
puoswanam least, a return of a notification of the suit and a judgn 

eeu ~~ and we understand, that where a judgment, execution g 














v8. 
Tuaser. sale are shown, a court will not inquire into the y 


Where there 
is a judgment, the judgment. 
pater ell aa We are further of opinion that where, in the inve: 
shows, the sour ¢ of title, a judgment is produced, to which one of the litige 
into the validi- is party, it cannot be inquired into collaterally. 
aut, If he be dissatisfied with it, his remedy is by one of | ie 
in the investiga- modes pointed out for annulling judgments. If authority ip | 
judgment is pro- this effect be needed, see 1 Martin, N. S.,1; 2 Idem. ae 
sac tO i 6 Idem., 3; 2 Louisiana Reports, 587; 7 Idem., 17; ; Hem, J 
Fe snp, 293 hi 
quired intocol- In the case of Bailio vs. Wilson, 5 Martin, N. S., 214, it 7 
“ was held, that where a sale was made pending the veal, 
the execution not being suspended, the purchaser could not | 
be disturbed by the defendant, even after the judgment bad | 
been reversed. What a comment does this furnish on the | Pa, 
doctrine, that a party to a judgment may attack it collateral. | _! 
ly! That case has never, that we know of, been questioned, | | 
If a party suffers his land to be sold under a a 
pealed from, the purchaser has a good title. 
If he neglects to appeal, and his property is sold, he nd 
at any time object to the judgment, and in any court. We 
do not agree to this. i 
The objections to the execution are, however, open ; ible 
said no demand of payment was made ; that it is not shown 
the land was within the bailiwick or jusiediction of the officer; 
that the property was not appraised, or advertised, or properly} 
described. ook 
The return endorsed on the ft. fa. is, “I have, this 19th} . 
day of August,:1814, seized eight hundred acres of land, | 
more or less, at Point Pleasant, about seventy-five milesabove 
the town of Vidalia, as the property of the within ae . 
“Land sold to J. Thompson, for one bonded dollar, a : 
twelve months credit.” W. WILLIS. 
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| the sei *s deed he recites, that this etc eg Wasrsax Dist; 












falle to the letter within the case of Lafon vs. Smith, 3 é, 
uisiana Reports, 176. But, admitting this makes adif- sunweay 
nce, we are of opinion, without going to the extent of . 
ent, in the case of Brashear vs. Barabino et al., 
Wert 641, referred to in the above: case, that after a 
more than twenty years, if the presumption be not in 
-of the sheriff ’s acts, there are few ancient: sales which 
can be supported. Where is a man, at: this day, to look for 
isements, advertisements, &c. of 
| The sale is attacked, first, “as not reciting the judgment.” (rene years 
i ‘Phe sale recites the title of the suit and writ of fi. fa., which be . presumed 
214 it ~—_-gecites the judgment. 2d. “ It does not state the property to 
be in the parish of Concordia.” It describes it “as situated 
_ ‘at Point Pleasant, seventy-five miles above Vidalia.” 3d: Does 
' not“ conform to the return on the fi. fa.” 
_ The particulars of the difference are not set out. We 
know of no law which, for causes like these, annuls a 
sheriff ’s deed. 

The deed is further objected to “as not being legally re- 
corded.” There is a certificate of the parish judge, expressly 
stating its acknowledgment, and that it was recorded, July 20, 
1816. This recording, it is contended, should have been made 
by the “clerk of the county court,” under the law of 1805. 
2 Moreau’s Digest, 336. 


A later law has been overlooked, passed in 1813, which 
authorized and required such deeds to be recorded in the 
‘office of the parish judge: 1 Idem., '702.. There are several 
other exceptions to these documents, which we do not feel it 
| "Mecessary to notice separately, as they go to the effect of. the 
‘testimony and not to its admissibility. 
sn We conclude that Villaverde’s title was divested by these 
dant. proceedings. We are, however, prevented from. confirming 
the judgment below, by a bill of exceptions, concerning 
irs, on 
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coatd . which, not a word was said in argument, during ( 

2 debate about these matters. ; 

po ona The defendant, in order to show title from Henry 
i produced four acts of sale, none of which are notarial 

r “ale thentic. These were excepted to, as not being 

ie nang pie the parish where the property is situated. Re 
and fnot tecorded in the he judge a quo overruled the exceptions and dm nit 

perih wher the them ; no reasons for this are assigned. The Lowisiana C 

gpl inad- art. 2417 provides, “that acts of sale, under private signa) 

missible oc to of immoveables, shall have effect against third pe 

immoveablepro- general, only from the day of their registry in the off r 

— notary, and the actual delivery of the thing sold.” Art. 28 


is to nearly the same effect. It appears to us they were 


properly received. Though the defendant has shown tl 


property in dispute to be out of Villaverde, he has not 

it to be in himself. We, therefore, reverse the judgmen 
the District Court, and order that the judgment be enter 
one of non-suit, the defendant paying costs in this cou 
the plaintiff the costs in the court below. 


BROSNAHAM ET AL. 08. TURNER. 


ON A REHEARING. 


Where a judgment, is set up as the basis of the defendant’s title in a: ot 
action against him, its validity cannot be examined, or inquired into 


laterally. Never having been reversed or annulled, it must have; 
force and effect. 


Where a judgment, writ of execution and a sheriff’s sale are shown in 
port of a title, it necessarily creates a strong presumption in favor 
title ; and isprima facie evidence that the formalities of law have been 
complied with. We ae 
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Pi bw gives no effect to acts of alienation against third persons in gen-” 

, they have been duly enregistered. By third persons must be Q, 
ler all persons who are not parties to a contract, by which their 

: bien in the thing conveyed is sought to be affected. 

ths debtor whose property is sold at sheriff’s sale, or those who claim 

Paneer bias, cannot object that the purchaser’s title was not legally con- 

eget raat to the defendant who claims under it, 














oh this case, a rehearing having been granted, it was again ; 
; at this term. bho 
* Elam and Barton, for the plaintiffs. Two important ques- nie 
tions are submitted for the solution of the court. se 
4. Have the plaintiffs shown title in themselves as the 
heirs and legal representatives of Antonio Villaverde ? 
+2. Was Villaverde ever legally divested of his title to the 
jand claimed ; and especially by the proceedings in the 
suit of Petit against him, and the sheriff’s sale consequent 
thereon ? 
I. The petition sets forth the right and capacity of the 
plaintiffs, “asthe heirs and legal representatives of Anto- 
nio Villaverde, and as such the legal owners of the tract of 
land” in question. 
The defendant excepted to the plaintiffs’ capacity to sue 
26 as the heirs, &c., of Villaverde, and the issue thus made was 
u tried and passed upon in the court below. The exception 
af 
wf 




























was dismissed and there was an answer to the merits, upon 
which the cause proceeded to final judgment. 

The exception put at issue the validity of the will of Vil- 
laverde, which isin evidence as admitted to probate under 
& act df the Territorial Government of Florida; and the right 
7 of the plaintiffs to take under it. This will, we contend, is 
& valid: Itistrue the Legislative Council of Florida couldnot 
: 


Make’a'will for Villaverde, but they could ratify, or rather 
legalize his will, so far at least as the form is concerned; in 
alkother respects it bears intrinsic evidence on its face, as 
eontaining the last will and dispositions actually intended to 
he-made of all his estate by the testator. All exceptions as 
to want of form can be remedied by a subsequent law... The 
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WatrearDisr. forms and solemnities of a will are the creatures of ¢ 
October, 1840. and intended to afford the evidence of the testator’e will, " 
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has been fully accomplished in the present case ; andiit ‘he 
fully shown that the Legislative Council could and did‘ 
act in question establish and render valid the will un¢ 
deration, and by doing so, clothed it with all the form 
prescribed for the validity of wills in that place; ag 
could have any effect there it must bave effect here, 
ana Code, 1598, 1681, 1682 ; 5 Martin, N. S., 48. Con 
tution of the United States, article 4, section 1. In establ 
ing the proposition that the will of Villaverde was legal and 
valid in Florida, and duly proved and ordered to be made 
executory there, it follows that it is good and valid and must" 
operate on the rights to real property here. The legal capa. 
city of the heirs totake under the will is, therefore, fully 
established. 

II. Having established the validity of the will and - 
right of the plaintiff’s to sue and maintain this action under 
the authority of the will, it only remains to inquire whether 
Villaverde was ever legally divested of his title to this land, 

The record and judgment, execution and sheriff’s saleyin 
the suit of Petit vs. Villaverde, are relied on to show that he 
was not the owner of this land at his death ; and that by the 
proceedings in that suit and the sheriff’s sale, he was atte 
and completely divested of all title. 

On a close examination of this record it will be seen there 








is nothing to support the pretended sheriffs sale. Not even, 
a citation is shown, which is the very foundation of every 


judgment, 


Phe 


The validity of this judgment is put directly at issue, 


The defendant claims and sets up title under it in virtueof 


the sheriff’s sale to Thompson. In doing this he is himself 


as much a party to that judgment as the plaintiffs; andifhe 
can be permitted to resort to the entire proceedings to estab. 
lish the existence and certainty of the judgment, the plain 


tiffs are entitled to the benefit of that evidence to show that — 
the court which rendered it was without jurisdiction ; that 
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‘acted without legal authority, and the =_— 
juself, on the face of it, is a nullity. ‘Such a judgment ren- 
dered without citation or appearance, is so utterly void and 
<itports such absolute nullity that any one the least interested 
jmopposing its effects, may have its nullity pronounced. Ber- 


_ gpard-vs. Vignaud, 1 Martin, N. S., land 9; Thompson 


ya. Tolmé, 2 Peters, 163 ; 9 Wheaton, 548. 
“1; ‘The Parish Court was without jurisdiction, either as 
to'the person of the defendant, or the subject matter of the 
suit. 

“By the act of 1807; 3 Martin’s Digest, 216, parish judges 
ate only authorized to summon persons before them who are 
If Villaverde was not a resident of 
the parish of Concordia, the judge had no right to issue the 
order to appear in that suit. It neither appears by the 
pleadings in that case, which was absolutely necessary to 
give jurisdiction to the court, or by evidence. On the con- 
trary, the recital in the certificate of confirmation of his title 
to this land, shows that Villaverde resided in Baton Rouge, 
from March, 1807, to July, 1808, and there is nothing to show 
he ever resided in Concordia. 


2. Admitting that the petition alleged his residence to 
be in Concordia, the court was without legal authority to act 
until legal service of a copy of the petition and citation be 
shown. It was also necessary to show that the cause of 
action arose in the parish of Concordia to give the Parish 
Court jurisdiction, which is exclusively local and confined to 
the parish. The words of the act of 1807, section 10, are 
that Parish Courts have jurisdiction to decide all suits which 
may arise within the limits of the parish. See the jurisdic- 
tion of the Parish Court of New-Orleans, although it has 
concurrent jurisdiction with the first District Court, its local- 
ity is circumscribed and confined to suits and actions which 
originate in the parish. See 4 Martin, 670; 6 Idem,9; 9 
Idem, 560. See act of 1813; 1 Moreauw’s Digest, 338. 

3. In forced alienations the forms of law must be strictly 
pursued. Is there any evidence in this record to show that 





Weasrsan Drier. 
October, 1840. 
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Westen Dist. the sheriff’s sale in question has been made accor 
October, 1840. law? One thing is certain, Villaverde resided in Per sc 
pnostanam in 1813, before this sale was made, and continued to te 

“res ~—s there until his death in 1821; he was consequer ie 

rorwer. absentee when his land was sold in Concordia. The 
requires the sheriff’s demand of payment to be “ left at { 
usual place of the party against whom such writ is direc 
Three days afterwards he may seize property ; “shall ¢ 
a list of the articles seized to be given to the debtor, j 
may be found, or left at his usual place of abode, wi 
notice to appear and name an appraiser of the property 
ed.” Actsof 1805; 2 Moreau’s Digest, 168. “In case tl 
defendant should refuse to name an appraiser, such nomit 
tion shall be made by the sheriff.” Civil Code, of 1808, 
cle 3, page 490. These are all formalities absolutely requ 
ed by law in forced alienations of property; are not acci¢ 
tal but essential, and of the essence of the sale; and 
return of the sheriff should show the observance thereof, Be 

4. Villaverde being an absentee in 1814, a curator should 
have been appointed to his property, contradictorily with 
whom the seizure and sale should have been made, It. 
shown by the monition law, passed in 1834, that purchag 
at sheriff’s sales must guard against all illegalities and inft 
malities, whether before or after judgment ; and nothing o 
make valid a sale under a judgment, when the party 
not duly cited. So,where there has been no service of citati¢ 
and where the party was not before the court, either by 
vice of citation regularly or voluntarily, the sale under su 
judgment is a nullity: Abat vs. Holmes, 8 Martin, N. & 
145; Donaldson vs. Dorsey’s Syndic, 5 Idem., 656 ; 1 Ide 
9; 5 Martin, 464. 

5. The whole record of the suit, in which the land. 
question was attempted to be sold, was put at issue in th 
case, and pleaded by way of a peremptory exception, asf 
judicata. The plaintiffs had a right to object to the sufficiens| 
cy of this record and the matters it contained, to supportdhey — 
defendant’s plea. P 
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They object and say it is a nullity, for want of cita~ Wzereax Disz,, 
" iob, not showing any appearance or answer of the defendant,: Ocielery 1840, 
ee that a any piement by default was ever taken against the 


BROSNAHAM 
ET AL, 
"Second. That no legal judgment was ever rendered on the TURNER. 

slilion in said suit ; and if rendered, it was not legally no- 
ified to the defendant. 

Third. The judgment was not docketed, as the law re- 

quires, to be binding on the defendant’s property, so as to 
ooh ie the issuing of a fri facias. 

Fourth. It no-where appears that the property was apprais- 
ed or duly advertised. The description of the property is 
too vague and uncertain. From the sheriff’s return, the only 
evidence of advertisement we have at all, he says, “I have, 
this 19th day of August, 1814, seized eight hundred acres of 
land, more or less, at Point Pleasant, about seventy-five miles 
above the town of Vidalia, as the property of the within de- 
fendant.” ‘Land sold to J. Thompson for one hundred dol- 
lars, on twelve months’ credit.” In the deed of sale, it is 
true, the sheriff says, “that this adjudication-was made ac- 
cording to law.” Had this made part of his return, the case 
might have been different. But as it is, the whole proceed- 
ings in making the sale are insufficient, in a forced alienation 
of property, to give title to the purchaser: See the case of 
M‘Donough vs. Gravier’s Curator, 9 Louisiana Reports, 581. 
Point Pleasant presents twenty miles front on the Missis- 
sippi. Turner, the present defendant, acquired the title he 
sets up, from Thompson, which calls for land fifteen miles 
below Point Pleasant. But Turner had no sooner taken 
possession under his sale from Thompson, in 1820, than Vil- 
laverde appeared and commenced suit for the land ; and the 
title from Thompson was not recorded in the parish, until 
after the petition was filed, and but one day before service of 
citation’; so that in 1814, Villaverde was residing in Pensa- 
cola, without any knowledge that his land was sold, and in 
1820 he repaired to Concordia and instituted suit. In the 
following year and before the suit was brought to a trial, he 
died, and it was shortly afterwards dismissed. In this suit, 
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Wxersex Dist. there was no other evidence of the validity of a sheti 
October, 1840. produced than has since been filed. At that: timey ¢ 
prosnanam years after the sale, the defendant relied simply om the gl 
 _ iff’s return, for a compliance with all the formalities of lay 
TumxEs. ‘Where isa man, at this time of day,” says the de 
in his answer to that suit, “ to look for appraisements, advem 
tisements, &c.;” evidently despairing of ever showing 
thing like a legal sale. | 

6. The legal possession of the land never passed ¢ 
Villaverde and his legal representatives ; and the defé 
must show title, in order to be maintained in possessi 
sufficient dignity to divest the plaintiffs of the actual ag: 
as legal possession of the land. 

Under the Civil Code of 1808, possession impor | 
and a fact, a right to enjoy, and next the right of propeny 
and the fact of the real detention of the thing: Civ Codey 
p» 478, art. 19. The confirmation of the title to. Villaverds 
is evidence of his actual possession and the fact of bigte 
detention. ‘ The actual possessor, when he proves that} 
was formerly in possession, shall be presumed to have: t 
in possession, also, during the intermediate space: oft 
until the contrary is proved:” Idem., 484, art., 42; Idem4 
art: 18. Henry Turner purchased of Thompson. Hest 
ed no possession up tohis death ; and nothing has.since 
spired to change things, unless it can be found in the: 
altering the word continuance of Villaverde’s suit, after hig, 
death, and changing it into a dismissal. The defendantpag, 
heir of Henry: Turner, can inherit no better right. He 
ceeded to the action instituted by Villaverde against He 
Turner, and is responsible for ‘what was:done ; and the:reeg 
shows that on 14th March, 1820, Villaverde instituted: 
against Henry Turner, to get back his land which w 
claimed under the sheriff’s sale. On the 29th March; Tj 
ner for the first time recorded his title from Thompson, cl 
ing a tractof land only “sixty miles above the post of Go 
cordia.” Turner now sets up title, and this‘is the f 
dence of his possession. After issue’ joined, the deathiel | 
the plaintiff and defendant were suggested: with’ ii 
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din the name of their legal representatives. Sabse. WaersuwDare. 
nily, at a regular term of the court, the cause was order. October, 1840. 
———————— 


_ “gb to be continued and was so entered on the regular min- 
tes; but the continuance appears to have been erased and the 


word dismissed, written. There is no judgment of dismissal 
signed, and what is here written and shown by the defend- 
antis presumed to be a forgery. The suit was never dismis- 
ged. 2 Louisiana Reports, 291. 
»%The suit of 1820 could not be legally dismissed until 
Turner’s heirs came in and made themselves parties, and 
then on failure of the plaintiffs to prosecute, the suit might 
bedismissed. This not having been done, the suit remained 
in fact and was merged in the present one in 1836. Thus it 
will be seen that Villaverde and his representatives never 
were legally out of possession; and will any one say that 
the title of Henry Turner is of itself sufficient to eject the 
plaintiffs from the premises, or to hold them ; Villaverde and 
his representatives being in the legal and ans possession. 
Itig the right of possession, annexed to the fact of possession, 
that gives the defendant an advantage over the plaintiff in a 
petitory action. A knavish possessor is not regarded as a 
possessor. 2 Domat, (English edition) 459. 
Ona full examination of the law and the authorities here 

adduced, the court must irresistibly come to the conclusion: 
1. That from the illegalities and informalities in the suit 
of Petit, both before and after the pretended judgment, the 
title to the land claimed never passed out of Villaverde. 

~&. That the rights of the plaintiffs, as the heirs and legal 
representatives of Villaverde, were established by the order 
overruling the defendant’s exception to the right of the 
plaintiffs to sue as well as by the evidence and pleadings; 
therefore, the plaintiffs are the true and legal owners of the 
land claimed. 

‘8. That the defendant not having established his posses- 
sion by title, must be a possessor in bad faith, and should be 


-gondemned to restore possession of the premises, and the right 


reserved to the plaintiffs to demand from the defendant the 


m0) | traits, 
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 Wasrsine Dist... Stacy, for the defendant, contended that this being: 
October, 1840. for the revendication of real property in Louisiana, by pe 
“pnosmamax Calling themselves heirs and legal representatives of A ' 
me _ laverde, both their capacity to inherit, to appear in court, 
torser. stand in judgment, and their right to sue and recoven| 
property claimed, are put at issue, and must be governed aj 
decided by the laws of Louisiana. See Story’s ec 
laws, pages 24 et seq; 398 et seg. Louisiana Code, 
et seq. 483, 1456 et seq., and the nullity absolute 11, 1%, 
Applying this rule to the presént case, it will be seen the 
will is null and void ; not having been made in confe 
with the laws of this state in any respect. This is ¢ 
sive as to the plaintiffs’ right of recovery, if they were 
and had capacity to take under the will. Further, the 
has never been admitted in this state, nor has it been t 
or its execution ordered. The grant of letters of admini 
to Brosnaham was a judicial act ; a judgment of a court, 
coming from another state or territory, should have t 
certified according to the act of congress. 
2. The defendant’s title is derived from a sheriff’s 
J. Thompson, who sold to H. Turner in 1819, by privat 
which was recorded in March, 1820, sixteen years be 
the present suit. Under this sale, H. Turner and 
defendant, his heir, held under just title and in good: 
the peaceable and uninterrupted possession of the 
question. This is fully sufficient for prescription 
even the real owner, if present, or against a vacant i 
For from the death of Villaverde, in 1821, the sucee 
was vacant and the prescription of ten years run ag im] 
It was unclaimed during that time; indeed for fifteen 
Louisiana Code, article, 3442 et seq. $492, 1088; 9 
Reports, 135. 
3. But was prescription interrupted, or did Villaverde 
reclaim the land? On the 14th March, 1820, he bt 
suit against H. Turner to recover the land and died chs 
year. At February term, 1822, the death of both 
was suggested, and an order of court entered that the suit 
revived in the name of both parties. By the death of b 


ae 


SEETERESSEE 


E 
a 


ree 








OF THE STATE OF LOUISIANA. 


the suit tienhininteds, although it might have been ensieenainin 
és but was not. At February term, 1823, the minutes Orbe; se 
PB ste show that the suit was dismissed, or striken from a 
% the docket or record of the court. From this circumstance “— 
qe may deduce the following conclusions ; first, the suit ters — rommzn. 
ininated for want of parties; second, it was never revived, 
fio person appearing for the plaintiff, &c.; third, no person 
Glaimed Villaverde’s succession until 1836; fourth, it wasa 
vacant succession, no person claiming it for fifteen years, and 
iption runs after ten years, &c.; and fifth, what- 
evet may have been the effect of the act of the Legislative 
Gouncil of Florida, until the institution of this suit, the will 
being 4 nullity, and the two colored heirs being incapable of 
inheriting or prohibited by law, the succession was to allin- 
deits'and purposes a vacantone. If, as is contended, that 
act fully conferred upon the plaintiffs the capacity to take as 
Jegal and testamentary heirs, still it could have no retroac- 
tive effect, nor could it interfere with or divest the right of 
third persons legally acquired before its passage. Louisiana, 
Code, 1024, 1189 ; 9 Louisiana Reports, 135; 8 Idem, 414. 
/°# But the defendant has a good and legal title to this — 
fand, Villaverde was legally divested of all title by the 
sheriff’s sale, under execution which issued on a judgment 
against him. This judgment and execution have been pro- . 
ducted in evidence, and is all that is required to support the 
authority of a sheriff’s sale. 6 Martin, N. S., 462; 4 Louisiana 
Reports, 12 ; 4 Wheaton 506 ; | Peters 340; 10 Idem 476. This 
judgment cannot be attacked collaterally ; and any defects or 
itregularities in the proceedings, anterior to its rendition, does 
not°affect the title which the purchaser acquires at the 
sheriff’s sale under it. 2 Peters 163, 166; 6 Idem 729; 13 
Louisiana Reports, 437 ; 5 Martin, N. S., 219. 
6. This judgment is, however, attacked in this suit and its 
#] validity objected to; first, because it was rendered without 
a previous citation ; second, without answer filed, or default 
: 




































previously taken ; third, that it does not state in whose favoror 
9 against. whom it was rendered, and contains no reasons; and 
_ fourth, bat the amount is stated in figures, instead of being 
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‘Waersny Disr. written at full length. In answer to all this ; in’ 
‘October, 1840. place, the record and officer’s return expressly state, ¢ 


“BROSNAHAM 
- EBT AL. 
vs. 
TURNER. 


defendant Villaverde was notified or cited. In relations} 
ever, toall the defects alleged, the evidence adduc 

not establish the negatives incumbent on the plaint 
prove, that is, that all the legal formalities were not 

ed, to rebut the presumption of omnia rité acta. The 

in the record of the suit of Petit vs. Villaverde, on whi 
plaintiffs rely and have offered in evidence, are 
certified to be “true copies from the originals,” and donot 


even purport to be a true copy of the whole record of the 
suit. This was not produced by the plaintiffs; they only 


used such parts as suited their purpose. If it had. 


offered, it would have been shown that the defendantwag 


legally cited, and filed an answer. It would have beena 
work of supererogation in us to have produced the 
until the plaintiffs gave some evidence to rebut the 


tion of law in their favor. Stubit presumptio donee in contra. 


ria probetur ; 9 Louisiana Reports, 542. 9g 


6. The numerous objections to the execution and proceed. 
ings under it, sheriff’s sale, &c., are all easily answered ftom 


the papers of the suit in evidence, as the judgment was daly 
rendered ; execution issued more than eighteen months after 
wards ; the land was seized and sold after a lapse of forty daga, 


in the parish where the judgment was obtained. - The | 


sheriff returns that the land was exposed io sale according 


to law, and his deed of sale recites ‘that all the formalities 
of the law had been complied with ;” all of which isprimé 
facie evidence of its correctness, and the party denyingit 
must prove the contrary. 9 Louisiana Reports, 542; Sidem, 
476 ; 4 Wheaton, 500; 10 Peters, 449. Villaverde’s title was 
Seenctae diverted by this sale, and the defendants are the 
legal owners. Sse 


7. We come now to the last part of the case which i 


duced this court to render a judgment of non-suit. /This 
was done on the bill of exceptions taken by the plaincifiaaae 


the trial, to the admission of four private acts of sale of # 
premises to the defendant. In the first place, this point: 
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- ygétndticed in any of the arguments, written or oral, and \Weergaw Ditr. 
sthe’court should have considered it as abandoned : 1 Martin, October; 1840. 
QM S., 299. These acts of sale were executed between the ~ Siosssmay 
-defendant and his brothers, sisters, and mother, as inherit- -2T 41 
cing from Henry Turner, and in which they style themselves runnza. 

Ahisheirs. This is purely a transaction among the heirs of 

Henry Turner, in which they sell out their undivided inter- 

seatgin this tract of land to the defendant, also an heir. 

‘These acts were under private signature, and their execu- 

tion was proved at the trial, but they were objected to, be- 
_a@ause not recorded in the parish where the land is situated, 

‘according to arts. 2242 and 2417 of the Louisiana Code. The 

‘want of his recording can only affect creditors, bona purchasers 

and third persons in general. The plaintiffs do not claim as 

‘creditors, or bona fide purchasers from Turner. They are not 

‘third persons, properly speaking, who must have an interest to 

be affected by the acts pacsed : 1 Martin, NV. S., 487 ; 7 Idem., 

661 ; 4 Louisiana Reports, 239. The plaintiffs are not third 

persons, as respects the heirs of Turner. They can only be 

interested in the question, whether Villaverde was divested 

of title by the sheriff’s sale to Thompson. As to the con- 

yeyances or transfers of title from Thompson to H. Turner, 

and the sales and transfers among his heirs to the present de- 

fendant, they are neither parties, privies in interest, or in any 

other manner interested. It is, therefore, concluded, that 

Villaverde was legally divested of all title by the sheriff’s 

sale, and the plaintiffs, even if they had the right, have no 
interest to interfere with the title of the defendant. 











































Simon, J., delivered the opinion of the court. 


*©" This case is now before us on a rehearing. It has been 
‘ably and elaborately argued, and we have derived from the 
briefs of the counsel, all the light which could be thrown on 
the important subject submitted to our consideration. 
The view we have taken of this case, renders it unneces- 
sary, however, to inquire again into the validity of Villa- 
-*\erde’s will, and into the effect of the act of the Legislative 
‘Council of Florida ; as even admitting that the plaintiffs could 


——ees«:_ _ rr ee 
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Westen Dist. be considered as legally claiming in the right of Vil 
October, 1840. under his pretended will, we have again come to the cong 


pnosmauaa 900, that his title was divested by the sheriff’s sale ¢ 7 
sr at. —_ property to J. Thompson, under whom the defendant hgh 


TURNER, According to the uniform jurisprudence of this court, 
Where ajudg- feel no hesitation in saying that the judgment, which ig: 


> gap Ma basis of the defendant’s title, and which was rendered , 
defendant’s title very short time after the constitution of the state was in fon 


pe Sais ie: cannot now be inquired into collaterally in this suit, and 
» oar a having never been annulled, it must have its full forces 
or inquired into effect. The defendant has, therefore, shown a judgme 
collaterally. ‘ fi re: 
Never tints writ of execution, and sale to J. Thompson under them, 4 
been reversed or this necessarily creates a strong presumption in favor of | 


annulled, it must bi 
haveitsfull force title, which like all other facts, should yield only to the prog 


a ofthe contrary. They are prima facie evidence, that thef 
Where ajudg- malities of the law have been complied with ; the plait 


menf, writote® has adduced no proof which would make us entertain evens 


Shown “in care doubt on this subject, and we must again conclude, that ¢ 
port of a title, sale wasregular. 8 Martin, 682; 3 Louisiana Reports, 4 
sreatee a stron, 5 Idem., 486; 9 Idem., 542. | 


creates a strong * 
ee Ore Lhe former decision of this court was, however, a judge” 


favor of the title; 2 : 
. and is prima fa- ment of non-suit, rendered on account of its not having been — 


ie aepeotiles shown that the acts of sale to the defendant had been re - 


Base © been corded in the parish where the property lies, as required by 
articles 2242 and 2417, of the Louisiana Code. In this, we 
think it must be changed. The law gives no effect to acts” 
of alienation against third persons in general, unless they have — 

The law gives been regularly registered. The article 2242 says: against : 
no effect to acts bond fide purchasers or creditors, and this perhaps would show — 
of alienation a- : é : 
gpinet Shird por- the real meaning of the words, third persons; but taking the ~ 
unless they have €Xpressions, third persons in general, contained in article 2417, : 


unless they have 


been duly enre- ; : 2 : : 
a By in their proper and most strict sense, it seems to us, that by 
third persons third parties, must be understood all persons who are not pat 


must be under- _., . . : : 
stood all persons Lies to a contract by which their interest in the thing con. 1 
yan! aly veyed is sought to be affected, 1 Martin, N. S., 387;6 
by og ged Louisiana Reports,4. So, there must be an interest to be 
thing conveyed affected by the act passed, 7 Martin, NV. S., 661; 4 Lowisie J 


a to be Gna Reports, 239. In this case, we have already said that J 
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averde was divested of his title by the sheriff’s sale, andifso, Wzsrzax Dist’ 
, ered not to him or to those who claim in his right, October, 1840. 
ther the vendee at said sale, transferred his title afterwards ‘nee 
ers by subsequent sales, as Villaverde’s original title to or BP Aer 
in the thing sold, could never be affected by such trans- TURNER. 
The rule established by the Code would receive its proper 
i the debtor . 
lication, if Thompson, after selling to Turner, had sold w 
perty to other persons who would claim it under him, isl fo a 
eontradictorily with the defendant ; but as to Villaverde, or an: gh claim 
er him, can- 
laintiffs claiming under him, it appears to us quite im- not object that 
ial whether the acts of sale had or had not been recorded, tite Lawpenns 8: 
as they could neither be injured or benefited thereby ; and we oaly Sore 
must consider the matter in dispute in the same light it would the defendant 
have been if the controversy had arisen between Villaverde 32%," "™ 
and Thompson the original purchaser at sheriff’s sale. 
-§ . With this view of the subject, we are of opinion that our 
judgment, instead of being one of non-suit, should be wholly 


in favor of the defendant. 


It is, therefore, ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs. 
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MERCHANTS’ BANK OF NEW-YORK 08S EXCHANGE BANK OF fasreay Dist. 


NEW-ORLEANS. _ December, 1840. 
=a 
MERCHANTS’ 
_APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. BANK OF 5. YORK 
ve. 


EXCHANGE BANK 
There is no law or usage which authorizes the party on whom a check is or yw. ORLEANS. 


drawn, to delay payment until he receives advice of its having been 
drawn, from the drawer. 

Where a bank pays a check, which has been altered and forged for a much 
larger amount than the true sum, it will have recourse to the party to 
whom or for whose benefit it was paid, for the amount of the forgery 
after its discovery. 


This is an action to recover the sum of four thousand eight 
hundred dollars, the amount of an altered or forged check of 
two hundred and thirteen dollars and fifty cents, which had 
been changed and altered to five thousand and thirteen 
dollars and fifty cents. 
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Essrsax Distr. he plaintiffs allege, that on the 15th April, ‘Ig 
December, 1840. Rank of Mobile drew a check on the plaintiffs, in New2¥ | 
mencaants’ for two hundred and thirteen dollars and fifty cents, a 
ae wo™* to the order of G. D. Duncan, fifteen days after ia 
acer agg endorsed it to the order of Thomas Thurstand. Thaviv 
altered to the sum of five thousand and thirteen dolls 
fifty cents, and sold to the Exchange Bank of New-O; 
The cashier of said bank endorsed the check, after it 
been thus altered and forged, to the Girard Bank, in FP 
delphia, for collection; and it wassent to New-York, and pie 
sented to these petitioners for payment; who, being igne 
of the fraud that had been committed, paid the same, 
passed the full amount to the credit of the defendants,” 
said payment was made in error, and the Exchange B 
ing Company are bound to refund the difference bet ween 
true sum and that to which said check had been altere 
wit: the sum of four thousand eight hundred dolla 
which they pray judgment. . 
The defendants denied all the allegations in the petit 
and averred they were in no manner liable. a 
The evidence shows that a check for two hundred and 
thirteen dollars and fifty cents was drawn by the Bank 
Mobile, the 15th of April, 1837, on the Merchants’ Bank 
New-York, payable fifteen days after date, to the order of 
D. Duncan, and endorsed by him in blank; and also by 
Thomas Thurstand. That on the 17th April, the Exchange 
Banking Company bought this check from Thurstand, fil 
up and altered to five thousand and thirteen dollars and fit 
cents, endorsed it and sent it with a letter of advice to th 
Girard Bank of Philadelphia for collection, as their @ 
who informed them the check was paid. Thurstand opened 
an account with the Exchange Bank, and drew out’ 
whole amount on the day. after the purchase of thee “ 
The Merchants’ Bank in New-York sent notices, dated th 
2d August following, to the Exchange Bank, in Ne 
Orleans, notifying them of the forgery, and that they shoul 
demand the difference between the true amount and that r 
which the check had been altered. They paid the chem 


2s eee Sma seogee 82st 


. 2S 
be = | 





OF THE STATE OF LOUISIANA. 


abe fot May, 1837, and charged the Bank of Mobile with the Easrenm \Disr. 
amount to which it had been altered. December, 1840. 
9 | MBestimony of witnesses was talfen as to the custom of aa 
_ writing a letter of advice, accompanying checks when sali” aati 

drawn. It was stated that it was not customary to send or xxcmayex sawx 

‘geceive letters on drawing or paying checks. The president * ™ ontzans. 

of the Bank of Louisiana, stated that in purchasing checks 

ifrom a stranger, he would wait for a letter of advice, but 

not when he knew the person from whom he was buying. 

That in drawing bills of exchange, he always writes by 

the first mail after he has drawn, and should expect a letter 

of advice when drawn upon. The fact of the forgery 

and alteration of the check, before it came into the possession 

or was purchased by the defendants, was fully proved. 

. The cause was submitted to a jury upon the evidence of 

the case, who returned a verdict for the plaintiffs in the sum 

claimed, and from judgment rendered thereon, the defendants 


appealed. 
C. M. & F. B. Conrad, for the plaintiffs. 


“L. Peirce, contra. 


Martin, J., delivered the opinion of the court. 


The defendants are appellants from a judgment, by which 
the plaintiffs recovered the sum of four thousand eight hun- 
dred dollars, alleged to have been paid through error. The 
general issue was pleaded. } 

The facts of the case are these : The defendants purchased 
a check, drawn by the Bank of Mobile on the plaintiffs, for 
the sum of two hundred and thirteen dollars and fifty cents, 
which had been altered so as to appear to be for the sum of 
five thousand and thirteen dollars and fifty cents. The check 
was paid for this apparent sum to the defendant’s agent. 
The fraud having been afterwards discovered, the plaintiffs 
claimed the difference between the real and apparent sum ; 
and payment being refused, the plaintiffs brought the present 
suit. 
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Essrsnx, Dist. The defence is that the plaintiffs paid the check be 


Booember, 1840, they received any advice of it. That the forgery is a pare 
———— SS SS 


mencuaxrs’ and the plaintiffs were guilty of laches, in not giving timel 


BANK OF HN. YORK notice. 


sxcuaner Banx Admitting that this defence was proper under the pl 
the general issue, it appears to us unavoidable. We are 
acquainted with any law, requiring or authorizing th 

/ pension of the payment of a check, until advice of its b 
There is no drawn has been received. The testimony which hag 


ch” ane introduced to establish the usage of giving advice of 


author- 

ag oa A on drawing of checks, is insufficient to prove it to be uni 
eheck is 

drawn, to delay OF 80 general, as to authorize us to receive it, having 


paymentuntil he binding force. The defendants having bought the 


of its having after the forgery had been committed, and having end 
been drawn,from 
the drawer. it gave it credit, now urge with ill grace that the p 


did not notice the forgery when the check was presented 
them for payment, while they (the defendants) did not do 


when they purchased it. 
Where a bank 


pays a check Lhe knowledge of the forgery appears to have been fi 


«~via ect given to the plaintiffs, in a letter of the cashier of the E 


ed for a much of Mobile, dated on the 17th July, 1837, and they info 


tr amount 


a the true the defendants of it on the 2d August following. 
sum, itwillhare The three grounds set up in the defence were proper 


party to whom, ters for the consideration of the jury, and they have ¢ 
or for whose be- 


nefit it waspaid, garded them. The evidence fully disproves the plea oft 


- — teogery, general issue, and establishes the facts and allegations of 


after its discove - petition. 
ry. 


It is, therefore, ordered, adjudged and decreed, that 
judgment of the Commercial Court be affirmed, with e 


¥ 
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B agoust! 


DEYRAUD U8. BANKS. 


«vis. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where the notary states that he “ demanded payment for said note at the 

~ “Gomicil of the maker thereof, and was answered, that he was not there, 

_ *"{fia‘had left no funds to pay it,” the demand is sufficient. 

gi> 

OThis is an action against the maker and endorser of a 
fomissory note, duly protested for non-payment. 

"The endorser alone made defence. He pleaded the gene- 

fal issue, and put the plaintiff on strict proof of his demand. 
fo an amended answer he prayed for a trial by jury, which 
Was disallowed, as the application was made since the 
promulgation of the law requiring a substantial defence to 
be sworn to in a suit on a monied obligation. 

_© There was judgment against the defendant, and he 


appealed. 
°F, B. Conrad, for the appellant. 


by 


Hoa, contra. 


Garland, J., delivered the opinion of the court. 
e/Thissuit was commenced on a promissory note for one 
thousand four hundred dollars, against F. Tessier as the 
maker, and Banks as endorser. The former made no de- 
fence, yet no judgment is rendered against him. Banks, in 
October, 1838, filed a general denial; on the 17th April fol- 
lowing, he filed a supplemental answer, asking that the cause 
be tried by a jury. This was afterwards rejected by the court 
below, on the ground that the defendant had not brought 
‘himself within the provisions of the act of the legislature, 
approved March 20th, 1839, allowing juries in suits com- 
menced on promissory notes. The district judge was cer- 
tainly correct, as the defendant had not complied with the 
provisions of the statute, and gave judgment against Banks, 
who appealed. 
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Eastzmn Dist. The ground of defence now is, that it is not suffic 
December, 1840. forth in the protest of the notary, that he presented 4 
pexrraup for payment, and the language used by this court in th 


of Warren vs. Briscoe, 12 Louisiana Reports, 472, is 
to sustain the objection. There is a material difference 
tween that case and the present. In that, the notary 
not state he presented the note for payment, or m 
Where the demand of payment, and the court very properly held 
gps Promote proof of the demand insufficient, but in this case, the notary 
payment for said says, he “demanded payment for said note at the domicil g 1 
a mos re maker the maker thereof, and was answered that he was not 
answered thathe and had not left funds there to pay it.” We think thig si, 
was noe ures cient. The question now raised, was before us at the Octo. 
funds fo pay it,” ber Term, in the Western District, in the case of Notfs Bs | 


sa gal * ecutor et al. vs. Beard, ante, 308; and the case of We : ‘ 

vs. Briscoe, fully discussed. We then held, a protest similar | 

to the present was suflicient, and the reasons for that 

are stated fully. Ri 
The plaintiff claims damages for a frivolous appeal. we 

are not disposed to go to the extent allowed by law, as it is 

possible the defendant may have been induced to take this 

appeal i in consequence of the generality of the language 

in the case of Warren vs. Briscoe. 


ve. 
BANKS, 


eS 


It is, therefore, ordered and adjudged, that the judging: 
of the District Court be affirmed, with costs and five per ce 
damages. ae 
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|. SHIELDS ET AL. 08. PERRY, M‘°CLURE ET AL. 







APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 








ET AL, 







; ii intervenor may produce evidence to prove that the property attached 
had been transferred to third persons, before coming into his possession as 
* ener in order to show that the defendants had parted with their inter- 
et at the time of the attachment. 


“d 


as stecte Zz 















A bill of sale or written title, is not necessary to transfer title to a ship, and 
parole evidence of a sale may be offered, connected with a written title 
made in pursuance of it. 


rE 


: This suit was instituted by attachment the 27th Novem- 
ber, 1838, and the petition filed the next day. The plain- 
tiffs allege that they are the holders and owners of four pro- 
missory notes for one thousand one hundred and sixty-seven 
dollars thirty-five cents, signed by Samuel Perry & Co., to 
the order of and endorsed by James H. M‘Clure, negotiable 
and payable at the Canal Bank, in New-Orleans, and all of 
them due and protested for non-payment. They pray for 
judgment, and that property of the defendants be attached. 

The sheriff attached and took into his possession the 
steam-boat Echo. 

Albert Edwards intervened and claimed the boat, alleging 
that the defendants were not at the time of issuing the writ 
of attachment the owners of said boat, and that he is, and was 
the true owner before and at the time, and prays leave to in- 
tervene; that said seizure be set aside; and that he be declared 
the true and Jawful owner of said boat. 

The attorney for the absent defendants pleaded a general 
4 denial, and the plaintiffs joined issue with the intervenor. 

. The evidence showed that the boat attached, was enrol- 
| _— led in Cincinnati, the 26th July, 1836, as the property of the 
* | firm of James H. M‘Clure & Co., in Newport, Kentucky; 
© | that the partnership was dissolved in June, 1838, and 
¥ | M'Clure conveyed, by bill of sale, the steam-boat to his other 
partners, in consideration of a balance he owed on settlement. 


Estas 
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Eastznm Dist, Albert Edwards, as appears by the testimony of a) 
December, 1849. purchased this boat from the partners of M‘Clure;b 

omen WE At. agreement, sometime in September, 1838, and took» 
rene, wcturs Sion of her in October following, at Paducah, in Ker 


ET AL, 


where she was then lying, and on the 3d of December, } 
at New-Orleans, there was a regular act of sale passed 
tween the parties. It was made in the name of the 
James H. M‘Clure & Co., tothe intervenor Edwards, © 
attachment of M‘Clure’s interest, was attempted to ben 
on the 27th November, 1838, by the plaintiffs in this suit, 


The parole evidence of the intervenor, showing that 
M‘Clure had parted with his interest in the boat to third pers 
sons before issuing the writ of attachment, was objected to, 


on the ground that the intervenor must show title in himeelf, 
and not, in this suit, set up a claim for others; and alle, 
that the sale of a steam-boat cannot be proved by parole evie 


dence; and also, that the written sale to the intervenor, was 
subsequent in date to the attachment. The evidence, both | 
parole and written, was received, and the plaintiffs’ counsel 
excepted to the opinion of the court. Oo 
There was judgment for the intervenor, decreeing him the 
steam-beat which he claimed as owner, and the plaintifis, 
appealed. YES 


C. M. Jones, for the plaintiffs, contended that the parole 


evidence of the sale of the steam-boat, was improperly | 


ceived on several grounds. It was inadmissible in as much, 


as the claimant should show a written title to himself, bef 
the suing out of the attachment. 


2. The parole evidence only goes to show that M‘Cle 1 


parted with his interest in the boat to others or third pe 
and not the intervenor. The latter should not be permitted 
bring in other parties and show title in them. 
$. The parole testimony is inconsistent with, and contr 
dicts the written act of sale which is made and dated the. 
December, 1838, several days after the attachment wasle 
ed, by M‘Clure and the other members of his firm, to t 
intervenor. This proves that he had not parted with hisi 
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_ insisted that the intervenor, claiming the ownership of the evidenee 
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or legal title in the: boat at the time the attachment prey 
as served. He had in fact an attachable interest, and there December, 


‘should be judgment for the plaintiffs. SHIELDS, TAL, 


bs Ay eLvEs 
©) Chinn for the intervenor, said that no bill of sale is neces- Penny, a 


to pass the title toa ship. The evidence shows clearly 

that M‘Clure had divested himself of all title to the boat, as 

ently as May or June, 1838, and that the intervenor was in 

ion and made repairs as early as October, of that year. 

This was sufficient evidence of his right, and to enable him 

to hold the boat against M‘Clure, or any other persons claim- 
ing under him. 


2 Simon, J., delivered the opinion of the court. 
On the 27th of November, 1838, plaintiffs sued out a writ 
of attachment, which was levied on the steam-boat Echo, as 
the property of the defendant M‘Clure. On the 6th Decem- 
ber ensuing, Edwards intervened, claiming the ownership 
and possession of the boat, and prayed that the attachment 
be set aside, and that the boat be restored to his possession 
ashis property. There was judgment in his favor in the_ 
court below, and the plaintiffs appealed” 

We have first to notice a bill of exceptions taken to the 


‘opinion of the lower court, permitting the intervenor to prove 


that the ownership of the steamboat attached was not in 


MClure, but in third persons not parties to this suit, and it is _ An intervenor 


boat,must show title in himself,and that he’cannot be allowed prove. that he 


: : : - had been 
to interfere and set up a claim for third persons, who have not AP ee Fn 


thought proper to do it for themselves. We are unable to third 


perceive any weight in this objection: the intervenor does fo te pom 


not claim the boat as the property of third persons, butas his pre iagie:« 


* own; and his object in producing the evidence, was clearly to that the defend- 


show that M‘Clure, having parted with his interest in the boat with reall av me 


several months before the issuing of the attachment, and popes 
having transferred it to others, who afterwards sold it to the 
intervenor, the boat was not the property of M‘Clure, at the 
time the attachment was levied. It was necessary for the 
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Eivrzun ‘Die. intervenor to establish his claim of title as against the pl 

December, 1840. tiffs and we see no good reason why he should have been p 

eatsine. BT at, cluded from showing that the property which he had acquis 

penny, x‘ervar ® Written title to after the levying of the attachment, in ex 

strat.  cution of a previous verbal agreement, had ceased 

M‘Clure’s, long before the institution of this suit, and 
longed to persons from whom the intervenor derives hig 
title. The objection was properly overruled. 

Plaintiffs also complain that the judge a quo permitt 
parole evidence to be introduced, to prove the sale of 
steam-boat to the intervenor, whilst there was better evidencs | 
consisting in a notarial act of sale. The bill of exceptions 
taken to the opinion of the court, overruling the objection, | 
shows that the act of sale was also offered to be produced, 
and we find a copy of it in the record. The bearing of the 
evidence sought to be introduced, was to prove a verbal 
sometime previous to the written one, and anterior to. 
issuing of the writ of attachment, that is to say; 
written sale had been executed in compliance with a previous 
verbal contract. It is well known and settled, that no bill of 

A bill of sale Sle is necessary to pass and transfer title to a ship; a fork. 
7. pore is the evidence legal, when the parole proof is so cont 
to transfer title with the written one that the latter is nothing but th 
Dee coldease sequence of the first verbal agreement, and is resorted to, i 
~ her may be show the date of the original contract, accompanied by: h 

con 

ed with « writ- delivery and possession of the object sold. The objection 
henner Tha certainly unfounded. e. 

On the merits, we think the intervenor has sufficient 
made out his title; no,allegation of fraud and collusion is # 
up against him, he has shown that M‘Clure, by act und 
private signature, dated 5th of May, 1838, had sold out bi 
interest in the boat to his former partners ; that in Sep be 
following, the intervenor took possession of the boat in con 
sequence of a verbal agreement with his vendors; that hee 
pended six hundred dollars in repairs on her ; that the ext 
cution of the contract was postponed until the boat should 
reach New-Orleans, and that a bill of sale was passed ae 
cordingly on the $d December, 1838. From these facts, 
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‘wast come to the conclusion, that the intervenor has shown Easrsax Dien, 


file ‘enough to resist the claim of the plaintiffs, or of M‘Clure, December, i840. 
—————_—__—_—_ 


whom they necessarily claim, and no superior right joonesap 
“paving been exhibited, the judgment of the inferior tribunal a 
SX¥NDICS, 


‘oght 1 remain undisturbed. 


! It is, therefore, ordered, adjudged and decreed, that the 
Gadgnent of the Commercial Court be affirmed, with costs. 


BOURGEAT 0S. SMITH’S SYNDICS. 





APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


_ The demand of the notary and protest of the notes for non-payment, is a 
sufficient putting in default to pay the price, to authorize a rescission of 
the sale of property. 

Where it is expressed in the act of sale that notes were “ received in pay- 
ment,” this expression will be taken in reference to other parts of the 
~ att, where it is shown a mortgage was retained, &c. In such a case, it is 
not such a payment as will prevent a rescission of the sale in case of non- 
payment of the notes. 
The filing of notes given for the price of property, in a suit for the rescission 
~~ of a sale, is a sufficient return of them to authorize the rescission. 
The article 2543 of the Louisiana Code, contemplates the allowance of 
damages for waste and deterioration of property only, and not for the 
depreciation in the nominal value, at the time of rescinding a sale. 


This is an action for the rescission of a sale of a plantation 

“jn Point Coupée, made to William Smith, for the sum of 
‘gighteen thousand dollars, payable by installments, and for 
which notes drawn, by R. Pearse & Co., to the order of and 
endorsed by Smith, were given in payment, and so expressed 
in the act of sale; the usual mortgage was retained, and the 
“notes marked and identified with the mortgage. The 
- notes were all protested for non-payment at maturity. In 
“the meantime Smith failed and made a surrender of this and 





468 CASES IN THE SUPREME COURT’ — 


* ’ Ejisrean Dist. his other property to his creditors. The plaintiff and 
December, 1840. the plantation instituted the present suit against Smith’s gyn, 
i novnczsr “dics for the rescission of the sale; and annexed all the nol, 


xe 


_@¥ c8BsEe 


wt and protests to the petition. ‘The syndics denied the right of 

srxpics. _ the plaintiff toobtain a rescission of the sale. They averred that 
she had remained in possession ever since the sale, and was 
responsible for the use and rents of the property which th 
allege was worth five thousand dollars per annum,\and fg 
which they pray judgment in reconvention. Upon thege 
pleadings and issues the cause was tried. 

There was judgment for the plaintiff simply rescinding 

sale and returning her the property, from which the defend. 
ants appealed. 


Mitchell, for the plaintiff, prayed an amendment of 
judgment, allowing the plaintiff damages proportioned to 
depreciation of the property in value since 1837, the time of. | 
sale, and the present time. 6 Toullier, No. 223; Louisiang, 
Code, articles 1924, 2543. 

2. He insisted that whenever the purchaser fails to 
the price, the vendor has a right to have the sale rescind 
6 Toullier, Numbers 22 and 429; Louisiana Code, « 

2041 ; 8 Louisiana Reports, 81. 


I. W. Smith, for defendant. 


1. There is neither allegation nor proof that the defe 
ants have been put in default. Until that is shown the ¢ 
tract cannot be rescinded. Louisiana Code, 1906. 

2. The price was paid by the mortgage notes. The 
describes them as given and received “in payment” of 
price. Abat vs. Nolte, 6 Martin, N. S., 638; Coz vs. Willi 
7 ib. 304; Barron vs. Howe 2 ib. 148 ; Louisiana Code, 26 
Iberg vs. Chevalier, Dalloz, Recuil Périodique, 1833, part ® 
p. 201; Leblond vs. Bizet, Dalloz Recuil Alphabétique v. 10, 
p- 603, n. 7; 12 Duranton, Cours de Droit Frangais, n. 29% 

3. The judgment is silent as to the notes which the ve 

‘received from the vendee. Indeed the petition contains'i0) § 
offer to return them. i 


"BeaPTesese KFSEBEZERES . SE 
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December, 1840. 





‘Phe defendants are appellants froma judgment rescind- 
“‘npthe sale of a tract of land to the insolvent, William sovnezar . 
“gmith, for non-payment of the price. In this court they auptiite 
have submitted their case on the following points, to wit: *  — S¥¥?#6® 
“4, That there is neither allegation nor proof that the 
defendants have been put in default, and until that is shown 
the contract cannot be rescinded. Thé denied 
9. That the price has been paid by the notes given by the peers os 
“1 insolvent, the deed of sale describirig them as given*and poten See’ aus 
+} received “in payment” of the price. pa Sama “see 
$. That the judgment is silent as to the notes received by in default to pay 


=} y ii z the price, to au- 
oe plaintiff from her vendee, nor does the petition contain any thorize areseis- 









ion of the 
offer to return them. = =~ tale 
1.‘ The record shows that sundry notes, drawn by the firm 
of Richard Pearse & Co., to the order of and éndorsed by eee 
ere it is 


Smith, who was a member of the firm, were given in pay- expressed in the 
ment of the property, and that both the firm and Smith hav- Cee 
ing failed before the maturity of these notes, they were all ‘ceived in pay- 

i ment,” this ex- 
protested for non-payment. We consider the demand of the pression will be 


notary who made the protest, a sufficient putting in default — —_ 


to pay the price ; it is one of the modes pointed out by arti- parts of the act, 


cle 1905, of the Louisiana Code. whereitiachows 
retai 


Il. Whatever effect might otherwise have been given to fuch's vase, itis 
the expressions “‘in payment” of the price, to be found in an oe 
the deed of sale to the insolvent, they must be controlled by prevent a rescis- 
other parts of the act, in connection with which they are to #1", of the sale 
be taken and understood ; the notes given by the vendee et ee 
were identified with the act of sale by ne varietur by the 
notary, and a mortgage was retained on the property to 
secure their payment at maturity; such a stipulation is 


inconsistent with the idea that the notes were received by 


the vendor as an absolute payment. The filing of 
; . notes given for 
III. As to the return of the notes received from the insol- the price of pro- 


vent, they have all been filed with the deeds of protest in Pony, 2 su 


this suit as evidence of his failure to pay the price; this we f * sale, is a 
: é sufficient return 
consider a sufficient return and surrender of them by the of them to au- 
< thorize the re- 
plaintiff. scission. 


: 





- \Motphy, J., delivered the opinion of the court. Easrery Dist, - a 
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Kssrsex Dur. _ We have been asked by the appellee to amend 1 
December, 1840. ment soas to allow her damages, and in su 
 pounemar demand we have been referred to article 2548, of the ; 


su, aa Code. This law is, we think, wholly inapplicable to 
sxypics, present case; it contemplates a real diminution of alu 


the thing sold in consequence of waste or deteric rat 
caused by the acts or neglect of the vendee during the 


__ Of his possession, while the plaintiff predicates her cl; 
eg wae five thousand dollars damages on the diminution of ya 


oa trageame herdand, owing to the general fall or depreciation of 
lowance of dam- kind of property. The price of eighteen thousand ¢ 
= fet’ stipulated i in the sale of this land, is represented by ua 


tion of prope > 
yo pay proper, nesses as extravagant, so much so, that one-half of th 


the depreciation could not at this day be obtained for it. Théy state atthe} ig 


th 
a a ae same time, that in their opinion the intrinsic value of i 


ing the cela” property has remained unchanged. It appears moreoy 


vent purchaser; she cannot seriously expect us to compen 
sate to her a loss of this kind, at the expense of the othe 
creditors of Smith. 


It is, therefore, ordered, that the judgment of the D 
Court be affirmed, with costs. 





the plaintiff has never ceased to be in possession of her | al: 
/ with these facts before us, we are unable to say that she ha 
suffered any loss, except the handsome price she would hay. 
received, had her good fortune led her to a treat witha aoe 


ee 


Neek 


seeacéss® 


/ 
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syNpic, &c. vs. CITY BANK OF. NEW-ORLEANS. December,1840. 


_ APPEAL FROM THE COMMERCIAL COURT‘OF NEW-ORLEANS. : ana 


' - an agent or attorney undertakes to collect a debt in a distant place, ciry eae or 
i makes known to his principal the mode of conveyance by which the 9 6 


arrival, without his fault. 


* This isan action to render the City Bank of New-Orleans 
fiable as an agent, undertaking to collect a note for nine 
hundred and forty-five dollars, on Michael Colgan, of Natchi- 
‘toches, which was endorsed. 
1 © The plaintiff alleges that the note in question was deposit- 
, edinsaid bank, in New-Orleans, the 16th December, 1838, 
{for collection, with the specified condition of a charge of one 
‘anda half per centum, on the collection. That it was pass- 
ved due, the 15th January following, and he has since de- 
‘manded the amount from said bank, which it refuses to pay; 
‘wherefore, he prays judgment for the amount, interest and 
» The defendants pleaded a general denial; and averred 
they had used due diligence to collect said note, by forward- 
ing it in due time, and in the ordinary way of doing business, 
‘to Natchitoches, where it was made payable; but that, 
without their fault or negligence, it miscarried and was lost 
or mislaid ; and that within a reasonable time afterwards, 
they advertised it in a public newspaper, and used all proper 
means to reclaim it. 

Upon these pleadings and issues the case was tried. 

The cashier of the bank testified that the note in question 
was received by the bank on the 18th December, 1838, and 
forwarded to the branch of said bank at Natchitoches, on 
the 21st, by the regular packet boat running there. This 
was the usual mode of sending letters, papers and packets of 
every description, because it was much more expeditious than 
the regular mail. The bank usually charges a commission 
for such collections. 





\ 
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Eastenn Disr. The letter containing this note was delivered to th 
December, 1840. ner of the bank, who gave it to the captain or clerk gf! 
petavienz,srx- boat; the plaintiff states that the letter enclosing 1 he : 


me, Ee. was to be sent by the regular steam-boat running to 


CITX BANK OF (oches. 


ee There was judgment for the defendants, and they 
appealed. 


Bodin, for the plaintiff, urged the reversal of the judg 

1. The obligation of the defendants towards the plaintj 
was that of a depositary, and that obligation should ha 
been rigidly construed against said defendants, as they: 
ceived a reward or commission of one and a half per 
Louisiana Code, 2909. 

2. There is no evidence on record, that the object of ¢ 
deposit was lost by force majeur. The note of plaintiff n 
have been lost by the runner of the bank, as the evidence 
not conclusive that the note was ever put on board. 

3. The burden of proof is on the defendants, to show th 
used due and proper diligence, and that the note was lost 
an accident, over which they had no control. 


a2e@bre p42 FR 8S 


Lockett, for the defendants, submitted the case on the! 
lowing points : 

1. The testimony of the plaintiff himself shows, thet i 
sanctioned the sending of the note in question by a steam 
boat. 

2. That upon the loss of the note, it was duly advertised) 
and plaintiff had his recourse upon the parties to the note) 

3. There is no other proof of the loss than the evidenceigf 
the cashier, that he gave the letter, enclosing the note, and a tetey 
tificate of deposite belonging to the defendants themselves, to they 
runner of the bank, to put on board the steamboat. a 
fact, taken together with the circumstances of the advertises 
ment, and the non-appearance of the note and the certific 
since, certainly ought to be sufficient to satisfy the court’ 
the loss. | p 


BSerseeseprorresesge 


<a 


Garland, J., delivered the opinion of the court. 
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¢ facts, as exhibited by the record are, that about the Easrzax Dist, 
Sih December, 1838, the plaintiff. deposited with the de- December, 1840 y 
a ant, for collection, a note for nine hundred and forty-five perayrews, sxx- 
S dollar, given by Mr. Colgan and endorsed by J. A. De Rus- en | 
sey, both residents of the parish of Natchitoches, for which a , BANK OP 
: ission of one and a half per cent. was to be paid. The 
“plaintiff knew that the note was to be sent by a steam-boat, 
to the branch of the City Bank at Natchitoches, in which 
~ parish it was payable, in the month of January, 1839. The 
note, with other papers of value, was enclosed in a letter di- 
rected to the cashier of the branch, and delivered to the run- 
ner of the bank in New-Orleans, to be delivered to the cap- 
tain or clerk of a steam-boat, about to leave for Natchitoches. 
It does not appear the runner ever delivered the letter, which 
was never received by the cashier to whom it was directed. 
The loss of the note was advertised by the defendant, in the 
newspaper at Natchitoches, in conformity with art. 2259 
Louisiana Code, who lost, at the same time, a certificate of Whanes 
deposite for four hundred dollars, their own property. There or onereny am: 
was a judgment for the defendant, and the plaintiff appealed. peg :. 
The contract is one of agency and not of deposite, as urged ees ne 
by the counsel for the plaintiff, and the degree of vigilance. his principal the 


le of convey- 


required of the defendant is that which a prudent man P@ys ance by which 

to his own affairs ; what inlaw is called ordinary diligence, preteen 

12: Marlin’s Reporis, 84; but it isthe duty of an agent vill be seat.who 
oes not disa 


charged with the collectionof a debt, to show due diligence: prove of it, 
6 Mar'in, N’. S.,195; 8 Idem., 328. That has not been satis- "ill nat be ren 
factorily shown in this case, as itis not proved the runner of the #¢cident that 
bank delivered the letter to the captain or clerk of the steam- a9 es 
boat. If that fact was established, we might be disposed to tir fuk 
affirm the judgment of the inferior court. We are of opi- 
nion, that when ar attorney or agent undertakes to collect a 
_ debt in a distant place, and makes known to his principal 
the mode of conveyance by which the evidence of debt will 
besent, who does not disapprove of it, he will not be responsi- 
ble for an accident that may happen without his fault: 11 
Martin, 32. But he must show, he used that mode of con- 
veyance. 
60 VOL. XVI. 
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 Basrens Distr, We cannot agree to affirm the judgment as the ee 
December, 1840. now presented, but as the judge of the court below heard} 
worxzmzen Witnesses, and, no doubt, after due consideration dec; 


favor of the defendant, we will remand the case for , 
trial. 


It is, therefore, ordered, adjudged and decreed, 
judgment of the Commercial Court be annulled and re 
and this case remanded for a new trial, to be proves 
according to law ; the defendant paying the costs vali 


appeal. 


BONNEMER US. NEGRETE. 


_ APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF mv. 


ORLEANS. x i, 


To create a novation by the substitution of a new debtor, the latter’ 
oblige himself towards the creditor, in lieu of the original — : 
must appear that the creditor expressly discharged the first debtor, ie 

The giving an order on a particular fund, for the amount of a debt, when : 


the original debtor is not discharged, does not operate a novation of te | 
debt. eae 


This is an action on a promissory note given in part 
ment of the price of a quantity of logwood. 

The defendant denied being in any manner in 
the plaintiff, and prayed that the suit be dismissed. 

He also pleaded a peremptory exception, that the note] 
been extinguished by a transaction or novation, betwe 
Tomas Lopez and the defendant ; and that this extingwi 
ment of the debt took place while Lopez was the holder a 
owner of the note; and he prays judgment in his bel 
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PB SBso oF ore 

of “fhe only evidence of a novation or extinguishment of the Eusreax Drer. 
note or debt sued on, consists in an order the defendant gave a sae} a 

who acted as the plaintiff’s agent, on one Muiiez, for 20xNzmzr 

asum of money more than sufficient to cover the debt, and Bi. 

which, if paid, was to go in payment of the defendant’s note; 

jut this order never was paid, and Lopez never gave up the 

possession of the note. 


in| «| There was judgment for the amount of the note, and the 
| defendant appealed. 











Bodin, for the plaintiff. 






Elwyn, contra. 


Morphy, J., delivered the opinion of the court. 























ee Defendant being sued on his promissory note for one thou- 
‘© | eand five hundred and eighty-seven dollars and fifty cents, 
mw | pleaded novation. There was a judgment below against him, 
‘) 4 from which he appealed. 

14 The evidence of the case shows that the note sued on was: 
matt given in part payment of a quantity of logwood, sold to de- 
nd it fendant by one Tomas Lopez, acting as plaintiff’s agent. 

"| Beingunable to meet his engagement at maturity, the de- 
whei } fendant gave Lopez an order on his attorney, Angel de la 
te} = Craz Muiiez, to pay him a sum of two thousand eight hun- 
“4 dred and sixty dollars, out of certain moneys to be received 
4 onhis account, from one Don Jose Ramon Salazar. This 
on _ order included the plaintiff’s debt and aclaim of Lopez 
ve himself against defendant, after striking off a thousand dol- 
oe lars from their joint amount; a reduction which Lopez took 
8 upon himself to make in favor of the defendant, in conse- 
~ § quence of certain recent miefortunes, which the latter stated 
8 to have befallen him. On receiving this order, Lopez deli- 
Ve vered to defendant a written acknowledgment of his agree- 
Fs ment, to receive of Muiiez the two thousand eight hundred 
and sixty dollars, for the balance of accounts, (por seldo de 
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Eisrzn® Dist. cuentas,) but he received nothing from the defendant’s 
December, 1840. Salazar having refused to pay any part of the funds referred 
poxwzmen (0 in the order. ae 
v8. In these facts, it is difficult to see any thing but a mere in 
dication of payment on the part of defendant. In order | 
‘thet in bp the create a novation by the substitution of a new debtor, 


substitution of a latter must oblige himself towards the creditor in lieu of 


new debtor, the original debtor, and it must appear that the creditor deel 


obli himself is i j j <e 
cone thew. expressly his intention to discharge the first debtor. Far fi i 
ditor, in lieu of doing so, Lopez, when he consented to receive this ob 


febtor, wit tion, retained in his possession the evidence of defend 


must ai that : 
« agehe mlgaaa indebtedness ; nothing in the transaction indicates that the 
pressly _ order in question was taken in payment, or that it was in. : 


fae” tended to extinguish the original debt: Louisiana Code, arts, 
2185, 2188, 2190. Had Mufiez been enabled to pay the | 


order drawn on him, from the funds on which the obligation — 
ah 


was made, the authority of Lopez, under general powers 
on gated remit or release any portion of the plaintiff’s claim, mi ght 


eular fund for well have been questioned ; but as the case stands before ug 
the amount of a 


debt, when the Novation is the only ground relied upon by defendant, a 
te dither. that has been considered. 

ed, does not op- 
erate a novation 


of the debt. It is, therefore, ordered, that the judgment of the Pa ne 
Court be affirmed, with costs. De 
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eee tt 2 
‘vate: 


ber: LEGENDRE v8. WOODROOFF. 


_ APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


bas le 


‘Where the clerk’s certificate or note of the evidence offered, omits the pro- 
* test and demand of payment made by the notary, the court cannot pre- 
or ne thata demand of payment was made, although evidence of the 
a seems to exist in the record. 

Where it is evident justice requires it, even judgment of non-suit will not 
be given, but the case will be remanded for new proceedings. 


This is an action on a promissory note, payable at the 
Citizens’ Bank of Louisiana. 

The defence was simply a general denial. The note and 
protest were annexed to the petition, and are both in the 
record. The notary states, that “he presented said note to 
the proper officer at the Citizens’ Bank of Louisiana, where 
the same was made payable, and demanded payment thereof, 
and was answered, that no funds had been deposited there to 
pay the same.” He “thereupon presented said note to the 
drawer, and demanded payment from him, and was answered, 
bis property was abundant, but he was unable to render it 
available to pay money. That as soon as the credit system 
shall be extended alike to all classes of our citizens, by just 
legislation, the said note will be paid.” 

It appears from a note or statement of the evidence, made 
by the clerk, that the plaintiff only offered in evidence the 
note sued on, together with the act of mortgage annexed to 
the petition. In the record, however, the protest and the 
note together, are annexed to the petition. 

The case was submitted to a jury, who returned a verdict 
in favor of the plaintiff, for the amount of the note sued on, 
and from judgment rendered thereon, the defendant appealed. 


Latour, forthe plaintiff, prayed for the affirmance of the 
judgment. 
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Easterns Dist. Hennen, contra, insisted, that from the evidence j 
December; 1840. record, there was no proof of demand of payment whe 
—SSESE=E—EEEE 
uxeexpnn 0le was made payable, as it does not appear the protest 
eoorr, heted in evidence. This was indispensable to a rece 


Garland, J., delivered the opinion of the court. 


This is an action on a promissory note for three thot 
seven hundred and fifty dollars, payable at the City 
Bank in New-Orleans, secured by mortgage on a lt 
ground. There was a judgment against the defendant, ay 


he appealed. 
The defence set up in this court is, there is no evide 
a demand of payment at the bank, previous to the ¢& 
mencement of the suit. An examination of the record, shi 
there was an omission formally to offer evidence of the. 
mand, although it seems to exist in the shape of a not 
conn ean protest attached to the record. The case was tried bya 


cate or note of and in the statement of the documents offered in evider 


the evidence of- 
fered, omits the taken down by the clerk, he only mentions the note and 


yn of mortgage. In the face of the certificate of the clerk, 
oueer’ te by cannot presume that the evidence of a demand of paym 
court eannct pre was made. If the record is incorrect, the plaintiff ought | 
ar gona have had it corrected before he fixed his cause for trial, 


dammed have to decide upon cases as they are brought before us, 
ough _evi- 
dence of the de- it appeating that the plaintiff has not legally proved a 


— a mand of payment at the place indicated in the note, we 
cord. 


Where it is COMpelled to reverse the judgment. 3 Martin, M. S., 4% 
evident justice 10 Louisiana Reports, 552; and other cases in which the cout 


Seas ef noe has uniformly held, that evidence of a demand of payment 


suit will not be 4 . . . Ae 
given; bat the indispensable to a recovery. But in this case, we think ju 


ease will be re- tice requires we should not non-suit the plaintiff, but rem 


manded for new 
proceedings. his case. 


It is, therefore, ordered and decreed, that thé judgment 
the District Court be annulled, avoided and reversed, 
this cause remanded for a new trial, to be proceeded in ag 
cording to law, the plaintiff paying the costs of this appeal. 
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‘ M°MAHAN v8. GRANT AND TURNELL. 
‘gat 


)° pppeaAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


. proposition made by an endorser before the note became due, to arrange 
ad provide means for its payment, which were not accepted by the 
holder, does not dispense with protest and due notice to the endorser. 


Pending negotiations with an endorser before maturity of the note, which 
may or may not ripen into an agreement, cannot be considered as a wai- 
yer of protest and notice. 

An assumed note by a vendee, bearing the first mortgage, must be paid in 

fall, before those he gives can come in under his mortgage. 


This is an action instituted by the widow of the late Dr. 
M‘Mahan to recover from the defendants the balance due on 
their notes given for the purchase of a lot of ground. 

The facts of the case show that in February, 1837, 
Dr. M‘Mahan sold to Grant the lot in question, for fifteen 
thousand dollars; the purchaser assuming the payment of 
anote of three thousand five hundred dollars, given by 
MMahan to W. M‘Cawley for the original purchase, and 
for the balance he gave his three promissory notes endorsed 
by Turnell ; one for two thousand dollars, and two for four 
thousand seven hundred and fifty dollars, payable in one and 
two years after date, with mortgage on the property. 

It seems that Grant only paid his note for two thousand 
dollars, when M‘Mahan’s widow, the present plaintiff took 
out an order of seizure and sale, had the property sold, and 
bought it in for eight thousand dollars. The sum of three 
thousand five hundred dollars was deducted for the amount 
of the assumed note, and the balance of the net proceeds 
of the sale applied to the payment of the first note of four 
thousand seven hundred and fifty dollars, leaving still a bal- 
ance of eight hundred and three dollars and one cent, due 
and unpaid on it. The second note had not yet become due. 
When it came to maturity, having been filed in the pro- 
ceedings already had against the property mortgaged to 
secure payment of all the notes, it was not protested or any 
notice of its dishonor given to Turnell the endorser. 
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GRANT AND 
TURNELL, 
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In order to do away with the necessity of prote 
plaintiff produced a witness who had acted as her a r 
who declared that when the sale of the property had 
made and bought in, he had an interview with Turnell, { 
endorser, who complained of the heavy loss he would gu 
tain in taking up these notes, when witness proposed to h 


“3 ‘ 


to raise part of the money in a few days, and further tim 
would be given for the balance, and he might have the b 
fit of the bid by taking the property at eight hoo 
lars. This he declined ; but proposed transferring g 
which was declined on the other side ; and no arrangem t 
was finally made: In the meantime the note in questi 
became due, and not being in the possession of the agent 
was not protested. 

The district judge was of opinion the endorser was relea 
by the neglect to protest and give notice of the dish 
and non-payment of the note. There was judgment ag 
the defendant, Grant, for the balance due on the price of 
lot, with interest; and against both defendants for { 
hundred and seventy-two dollars and twenty-five cents, 
the balance due on the first of the two large notes endorsed 
Turnell ; and released him from his endorsement on 
second one not protested. The plaintiff appealed. . 

L. Janin, for the plaintiff, relied on the arrangement whieh 
was in progress with Turnell to settle the amount of 
second note, as making it unnecessary to protest it. He 
pointed out the error in imputing the payments by the infe: 
rior court. 


ks 


C. M. Jones, for the defendants. 
Morphy, J., delivered the opinion of the court. 


On the 22d of February, t837, Grant purchased of tf 
late Dr. M‘Mahan (whose estate is now represented by 
plaintiff) a lot of ground for fifteen thousand dollars. In tht 
deed of sale he agreed to assume the payment of a note, 
three thousand five hundred dollars yet due by M‘Ma 
to his own vendor William M‘Cawley, and bearing mortgage 
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po property. For the residue of the stipulated price, he Easrzux Dist. 
¥ minde and delivered his own notes to the order of and endorsed December, 1840. 
$y Turnell his co-defendant, one of two thousand dollars pay- xwaman 
_ bble thirty days after the sale, and two others of four thous- obit ‘eb 
| god seven hundred and fifty dollars each, payable at one and = twawarr. 
yo years from the same date ; all these notes were secured 
‘mortgage on the premises purchased, Grant took up at 
maturity his note of two thousand dollars, but having failed 
to pay any of the others, the plaintiff sued out an order of 
seizure and sale, The property was ordered to be sold 
according to the terms of the original contract, to wit: That 
the purchaser should assume the payment of the note of three 
thousand five hundred dollars with interest, and should pay, 
at their respective maturities, the other two: notes of four 
thousand seven hundred and fifty dollars, so far as the price 
of the adjudication should go. The property brought only 
eight thousand dollars, and the object of this suit is to 
recover the balance of the price yet due to the plaintiff. The 
second note, of four thousand seven hundred and fifty dollars, 
became due shortly after the sheriff’s sale, and appears not 
to have been protested. 
After deducting the costs, the judge below applied the 
proceeds of the sale equally to the payment of the assumed 
note of three thousand five hundred dollars, and the first 
note of four thousand seven hundred and fifty dollars under 
protest, and gave judgment against Grant for the whole bal- 
} ance unpaid. As to Turnell, he was decreed to pay four 
} hundred and sixty-two dollars and twenty-five cents, the 
balance thus found to remain due on the first note endorsed 
by him, but he was entirely released from all liability on the 
second note, on the ground that it had not been duly 
protested. 
From this judgment the plaintiff has appealed. She urges 
that it is erroneous so far as relates to Turnell : 
1. In discharging him from the payment of the second 
note of four thousand seven hundred and fifty dollars. 
61 VOL. XVI. 
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Essrzax Dist. 2, In applying proportionally the proceeds of the adja 
December, 1849. tion to pay the assumed note of three thousand five hun 
wmamax dollars, and that of four thousand seven hundred and if 


“9 Y ae 
% al dollars. a 


aaa I. Kt is contended on the part of the appellant, thats 
the second note has not been protested, yet under the pe 
liar circumstances of this case, Turnell should be held 
ponsible for its amount; that about the time of the maty 
of this note, he had, as it were, made the debt his own, ¢ 
by his acts and whole course of conduct had induced plaig 
to consider the protest of the note as unnecessary. — 
think the judge acted correctly in releasing this e 
The record shows that a few days after the sheriff’ss 
some negotiations took place between the plaintiff’s 
and Turnell. The latter appeared anxious to have the 
fit of the adjudication made to plaintiff at eight tho 


A. proposition dollars, in order to save himself from too heavy a loss; being | 
made by an en- unable to procure the cash required by plaintiff, he had offes § 


dorser before the 


note became ed to transfer certain notes and bank stocks in lieu of cash, § 


due, to arran 


cud orovide aNd time was to be allowed him to pay the balance dug; : 
means for its this proposition had not been accepted, nor had any oiler | a 


ment, which 
Save mot eecept- positive arrangement been made, or understanding had ip 


ed by the hold the matter when this note fell due. Nothing could have 


pense with pro- induced the plaintiff or her agent to believe that Turnell” 


test and due 


tice to the en- had waived his rights as endorser, and that it had become § 
unnecessary to protest the note. It is more reasonableto ® 


dorser. 


infer, from all the circumstances, that this note having been 


filed with the others in the suit for the seizure of the property, 
Pending nego- its maturity was overlooked by plaintiff’sagent. In fac, & 


tiations with 


an : . a 4 
dia ons av hefore ONC Of them states positively, that had the note been in his” 


er, mon possession, he would have caused it to be protested. Pend. 


or may notripen ing negotiations with an endorser before maturity, which | 


into an agree- : ° 
ment, cannot be may or may not ripen Into an agreement, cannot be consi 


considered as 2s a waiver of the formalities necessary to fix his respon. ‘ 


f 
peengeodh ote. sibility. 


‘ 


Il. As to the imputation of the proceeds of the sheriff's 4 
sale, it is clear that the assumed note of three thousand five t 
hundred dollars bore the first mortgage on the property sold, 


‘cogs eore re Ce tet 
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aod was to be paid in full, in preference to the other notes ; Easterns Dist. 
‘when Tornell endorsed them, he must have expected, in December; 1840. 
ease he took them up, to be subrogated to the mortgage Of  sugamera 
_M'Mahan, Grant’s vendor, in the situation in which it stood bec oy wee. 
jn teference to that of M‘Mahan’s own vendor, of a previous ouwenns* ET AL. 
date, yet unsatisfied. The very terms of the adjudication ,, catatonia 
indicate how the imputation was to be made ; hada stranger, bearing —— 

jnstead of plaintiff, become purchaser at the sheriff’s sale, be in full, 
he would have retained in his hands the full amount of the ove, qihowe he 
note assumed, and would have paid over tothe sheriff the 1" under his 
balance, to be apportioned between the two other notes, had : 

they been held by different persons. Under this view of the 

subject, and on making the imputation in accordance there- 

with, we find that John A. Turnell, should have been de- 

éreed to pay as endorser of the first note, eight hundred and 

three dollars and one cent, instead of four hundred and sixty- 

iwo dollars and twenty-five cents. 















The judgment of the court below, as rendered against 
Turnell, is, therefore, reversed ; and it is ordered and adjudg- 
ed, that the plaintiff do recover of the said Turnell, eight 
hundred and three dollars and one cent, with legal interest 
_ from the 28th January, 1839, until paid, with costs in both 

courts. 


ELIZABETH THOMAS, F. W. C. U8. GENERIS ET AL. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


A slave taken to the state of Illinois, whose constitution forbids slavery and 
involuntary servitude, and resides there for a time, with the express or 


implied consent and knowledge of her master, in his family, she was under 
no obligation to serve him in that state, but became absolutely free, and 
being once free, could not be again made a slave by removing her te a 
slave state. 


a 
ree: 
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Exsteax. Dist. This is an action by a woman of color to recover 
December, 840. dom, "The plaintiff alleges she was born free, in the 
 guapera - Virginia, but that one O. C. Vanlandingham, by some x 
THOMAS, F- WS oot possession of her when but a child, conveyed her toK 
eENEnis EF At. tucky, and held her in slavery until about November, 
when he carried her to Shawneetown, in the state of 
where she resided, with the consent of the said V; 
ham, until about the Ist February, 1837, when he 
her to the parish of Jefferson, in Louisiana, and soom after 
sold her as a slave to the defendant L. F. Generis, who per. 
sists in keeping her in a state of slavery. She further 
that by the constitution and laws of the state of Illinois, she 
became emancipated and free while residing there, evenif | 
she was a slave when she removed there. That sheigeg. | 
titled to her freedom, and has a right to be set free; where 
fore, she prays that she be permitted to sue for her freedom 
in forma pauperis; that she be taken into the possession of 
the sheriff until the final decision of this suit; and thatshe | 
have judgment emancipatiog her from bondage, and declar. 
ing her a free woman, and as such, to exercise the rights ofa | 
free woman of color. we 
The defendant pleaded a general denial, and averred that 
he purchaged the plaintiff as a slave for life, from one O, ©, © 
Vanlandingham, with full guaranty against all defects of 
title, or vices of body, &c., for a valuable consideration; and | 
that should he be evicted, the said Vanlandingham, is bound 
and liable in warranty to restore him one thousand dollarsas | 
the price which he paid, together with all costs and expenses, | » 
&c. He prays that Vanlandingham be cited in warranty 
defend this suit; and that in case he is evicted, that he have 
judgment over against his warrantor for the price he gave 
him, with interest and all costs. a 
Vanlandingham appeared by counsel, and pleaded a gem 
eral denial to the plaintiffs petition, and denied cpecially a 
liability in warranty. sti 
Upon these pleadings and issues, the case was tried. 7 
The evidence showed among other things, that in 1892, 
the plaintiff left Kentucky with the consent of her masters | 
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overseer) and went to Shawneetown, in Illinois, where Van- Exerenw’ Dier. 
landingbam, her master, had @ store, and where his family December, 1840, 
She came, it is said, first under the pretext of re ~ i 
. | ceiving medical aid from an eminent physician residing there, mona We 
| but lived in her master’s family antil 1837, a period of five oxnttey wet 
when he brought her to Louisiana, and soon after sold 
 erto the defendant, with warranty and guaranty. The 
veyer constitution and Jaws of Illinois prohibit slavery. 
after »Thedistrict judge decided, that by the constitution and 
pes laws of Illinois, the plaintiff became ipso facto free, residing 
w there with the consent of those who held her in slavery, and 
wile | being once free could not be made a slave. 
ren if There was judgment declaring the plaintiff a free woman, 
Sem. | and decrecing the warrantor to return the price, &c. The 
here. | defendant and warrantor both appealed. 

























on of ' Wills, for the plaintiff, urged the affirmance of the judg- 
tehe | mient. 


ofa T. Slidell, for defendant, relied for reversal of judgment on 
| the cases of Frank, f. m. ¢. vs. Powell, 11 Louisiana Reports, 
that | 602; U. States vs. Ship Garonne, 10 Peters’ Reports. 


s of JM‘Kinney, for the warrantor, insisted that it was clearly 
and shown Vanlandingham bought and owned the plaintiff as a 
und slave, and could not be deprived of her ashis property, with- 
8 a8 out his consent. That she went to Illinois without her 
1}. owner’s consent, so that her residence there could not avail 
her in obtaining her freedom. Although Vanlandingham 
had an establishment in Illinois, he was but seldom there, 
and never resided in that state. 

2. The owner of the plaintiff lived in Kentucky until he 
came to Louisiana, and the plaintiff, at her own request, was 
allowed by the overseer of Vanlandingham, to go to Shaw- 
neetown, to consult with Dr. Posey, about her health. It 
was purely out of humanity she was permitted to go there. 
There is no evidence of the intention of her owner that she 
should go and reside in Shawneetown, which is necessary to 


aes 
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Basreun Dist, give her freedom. See the cases of Berard vs, 
December, 1840. Louisiana Reports, 158; Lewis, f. m. ¢. vs. Cabarrus 


suzasera Idem., 172; 2 Martin, NV. S., 409. 
wantin, #. w.c. 














= 


Py exNERIS BT AL Simon, J., delivered the opinion of the court. e 
3 Plaintiff, who is a mulatto woman, and whom the de 
ant purchased as a slave, from one Vanlandingham, sues 
her freedom. She alleges that she was born free; that by 
some means or other, Vanlandingham got posseesidn of ‘her 
when she was a child and conveyed her to Kentucky, when 
he held her in slavery until November, 1833, when she was 
carried to Shawneetown, in the State of Illinois, where she 
permanently resided, with the consent of her former master, 
until February, 1837; that she was taken to the parish of. 
Jefferson, in this state, and sold by Vanlandingham to the 
defendant. She further states, that according to the laws of 
the state of Illinois, she was emancipated by her residence | 
therein, even had she been a slave when she first entered the 
state. She prays for judgment, declaring her to be free, 
Defendant pleads that plaintiff is a slave for life, that he 
bought her for such from Vanlandingham, denies all the ak 
legations contained in her petition, calls his vendor in war 
ranty, and prays that he be dismissed, with costs, and for 
judgment against his warrantor, as the case may turn ou 
The district court gave judgment in favor of the plaintiff 
decreeing her to be free, and also gave judgment in favor of 
the defendant against his warrantor, for the price of the 

slave. From this judgment,the defendant and his warrantot 
both appealed. see 
The evidence shows that the warrantor purchased the : 
plaintiff as a slave, in the State of Virginia, in or about 1814; 
that he brought her to his farm in Kentucky, where she te 
mained as a slave, until about the year 1832 or 1838; that 
plaintiff being then sick, wished and requested to be trans: 
ported to Shawneetown, in the State of Illinois, to be there 
put under the care of an eminent physician, by whom a . 
expected to be cured ; that during the warrantor’s a , - 
she was taken over to Shawneetown, within the knowledge § . 
and with the consent of his overseer ; and that she resided 
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“io Mii is until the year 1837, when she was brought down Eastern Drer. 
, nisiana, and sold to the defendant by the warrantor. It December, W840. 
; js also i in evidence, that the warrantor had a house and store nae 
in Shawneetown, that his family resided there for some time, patig 
that plaintiff lived at her master’s house in that place, and ****** Br AL. 
that the warrantor was there himself at various times. A 
table witness also swears that Vanlandingham told him 
that plaintiff went to Illinois, with his (warrantor’s) knowl- 
edge and consent. The constitution of the state of Illinois was 
uced in evidence, and by the article 6, section 1, it is de- 
clared that “slavery or involuntary servitude shall not be 
thereafter (after 1819) introduced into that state,” and by the 
second section of the same article, it is declared that “no per- 
son bound to labor in any other state shall be bound to labor 
in Illinois.” Judge Scates, who was examined and gave his 
opinion as a lawyer on the above articles of the constitution 
of Illinois, says, that “in his opinion, a residence by a slave 
from another state, in Illinois, with the consent of the owner 
and slave, would never operate an emancipation of the slave, 
but if it were against the will and consent of the slave, she 
would become free immediately.” He further gives it as his 
opinion that the consent or non-consent of the owner is 
immaterial ; if the slave be held in involuntary servitude in 
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if 
a Illinois, she becomes immediately free by the constitution ; 
iff, _butthat cannot be involuntary to which she consents, by the 
of said constitution. He further says that there has never been 
the | any decision of the Supreme Court of said state upon the 
tor first and last cases stated in his answer, but that upon the 
48 other case of involuntary servitude, there are several deci- 
he sions in favor of liberty, although they were restrained under 
4; indentures of service, which were held to be defective under 


the constitution. . 

The facts and circumstances of the case are such that, 
although it has been shown that the warrantor was absent 
from his plantation when the plaintiff went to Illinois, we 
cannot help coming to the conclusion that he must have been 
fully apprized of her living in his house and with his family 
in Shawneetown ; from this, we feel no hesitation in inferring 
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' Easrenn Dist, that he consented to her residing there, as she 
December, 1840. done so for the space of four or five years without hisk 
suzanrra ledge, It is, therefore, perfectly clear to us, that un 
berm a Ny w.¢. constitution of the state of Illinois, if the plaintiff re 
exxenis er ar. said state with the express or implied consent and y 
as knowledge and tacit authorization of her former mast 
. ve, taken 
to the state of Was under no obligation to serve him there; and, wh 
Hlinois, whose reluctance we may feel in depriving a man of his 


constitution for- 
bids slavery and property which he once lawfully owned, we concur in ii. 


ae, gas ‘re- Dion with our learned brother of the District Court, that 

co On the bond of slavery once dissolved, cannot be renewed by ag 

no ame Sequent removal of a slave so circumstanced into a 

and hunetodge holding state.” In the case of Lunsford vs. Coquil 

gh oe family: Martin, N. S., 401, this court held that the volt 

so cbligat iinder removal of a slave into the state of Ohio, by her then o 

serve him inthat submitted the latter to the operation of the constitution 9 

state, but became 

absolutely free ; ; laws of said state ; asin this case, according to the e¢ 

= ager d mt Uution of the state of Illinois, slavery could not exist in : 

- Fagg nae warrantor’s house, where the plaintiff constantly resided, she 

moving ee to became thereby effectually emancipated, 8 Idem, 699, 

aulavewiate. the case of Louis vs, Cabarrus, 7 Louisiana Reports, 172, 
court decided that “the residence of a slave in the state 
Qhio, contrary tothe will or without the knowledge of 5 
owner does not deprive the latter of the right to his property” 
It is clear that from this negative, pregnant with an affirm 
tive, the contrary proposition necessarily results when 
knowledge and consent of the master to the slave’s residengg 
in a state where slavery is forbidden, is satisfactorily estab 
lished. In the case of Frank vs. Powell, 11 Idem, 500, t 
same doctrine was again sanctioned by this court, and it 
held that “the emancipation of a slave brought into the — 
state of Ohio, is the necessary legal consequence of hig 
removal thither, and his former owner must be presumed to — 
have consented to that emancipation,” The last case that 
came under the consideration of this court, in relation to the — 
right to the freedom of a slave, was that of Smith vs, Smith, — 
13 Idem, 444, in which, this court, in conformity with the — 
doctrine settled in the case of Maria Louise vs Marol,9 
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‘ 474, held again that “ the fact of a slave being taken 
-toacountry, where slavery or involuntary servitude is-not 
jlerated, operates on the condition of the slave, and produ- 
ces mmediate emancipation.” This question is now far 
from being new in our jurisprudence, and its solution by us, 
in this ease, depending merely on the facts shown by the 

, must be in accordance with that of the inferior court. 
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Eastern Distr. 
December, 1840. 
——SSSS 


ELIZABETH: 
THOMAS F. W. C, 
v8. 
GENERIS ET AL. 


“The opinion of judge Scates, who was examined as a wil- © 


ness, and which is relied on by the appellants, however res- 
pectable it may be, must yield to the principle so well recog- 
nized by our laws that a slave has no will, and cannot give 
any consent ; voluntary servitude, in the strict sense of the 
word, is unknown to us, and whenever an individual, who 
is not a slave, binds himself to labor for another, his consent 
becomes the subject of a civil obligation or contract. This 
court cannot regard any act, admission or consent of a person 
held in slavery, as operating to deprive him of a right to 
freedom. 4 Martin, 385. 

We have not deemed it necessary to examine the bill of 


exceptions taken to the opinion of the lower court, permitting 
the introduction in evidence of a printed book, purporting to . 
contain the constitution of the state of Illinois, as those parts 
of the said constitution, applicable to the present case, are 
substantially proven by the testimony of judge Scates, which 
comes up before us unobjected to. 


It is, therefore, ordered adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 


62 VoL. xvi. 
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CARROLLTON BANK US. TAYLEUR ET AL. 


APPEAL FROM THE PARISH COURT,FOR THE PARISH AND CITY OF 


A promise to accept, contemplates a specific bill or bills, whether di 
to be drawn, and not a general authority to draw to a certain n 
without any description of the bills. In the latter case it will noth 
an implied aeceptance or promise to accept, as will bind the dra 
So, aletter of credit, within a reasonable time before or after the date 
bill, describing and promising to necept it, if shown to a person who 
the bill on the faith of the letter, is a virtual acceptance, 
But where bills are drawn and sold to a third person, on a letter 
drawee, written to the drawer, allowing the latter a limited credit, 
ble on certain conditions, the drawee is under no obligation, express or 
implied, to the holders to accept the bills. 5 
Letters of credit should be addressed to the persons who advance the fi nds, 
or buy the bills drawn under it; and then they become the rie 
of the drawee or writer, and have nothing to do with the equities orn ‘ 
tions between the drawer and drawee. 


This is an action to recover the balance due on fourbills 


of Exchange, with interest, damages and costs, drawn yh 


James, Grimshaw, of New-Orleans, in March and ; 
1839, on the defendants, Charles Tayleur, Son & Co., mie 
chants in Liverpool, payable in London, 60 days after sigl 
which were refused acceptance and protested for nom 
ment. The plaintiffs show that they were the purel 
and are the holders of said bills, which they took from 
Grimshaw, the drawer thereof, on the faith of a letter of 
dit, written by said Tayleur, Sons & Co., dated at Liver 
the 7th December, 1838, addressed to said Grimshaw, 
* giving him an open credit for ten thousand pounds sterling,” 
on which he was authorized to draw, and they were ‘b 

to pay his drafts so drawn ; that on exhibiting this letter, at 
depositing it with the plaintiffs, they were induced 
said drafis from Grimshaw, and which they consider @ 


al acceptance by the defendants, and that they are liableam@y 
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pound to pay the same; wherefore, they pray judgment ; Exstemw Disr. 
and that property of the defendants, within the jurisdiction of December, 1840- 
- this court, be attached and made subject to the satisfaction cannorurow 
 ofsaid judgment. _ 
' he defendants admitted they wrote the letter of the T=8um erat. 
gate mentioned, addressed to James Grimshaw, giving him 
gn open credit of ten thousand pounds sterling, available as 
ipfien as his drafts drawn on said credit should be covered by 
satisfactory remittances in bills, specie or produce, so as they 
should not at any time be brought under acceptances for more 
‘than that sum, and with the understanding that, before or at 
the close of the season, the probable balance against him 
~ ghould be remitted for. They further aver, they have fully 
complied with their obligations to Grimshaw, and that at the 
time when the bills were dishonored, they were already under 
 geceptance for a sum exceeding in amount the sum author- 
ized, and consequently not bound to accept these drafts. 
They put the plaintiffs on strict proof that they took the bills 
in question on the faith of the letter of credit, and pray judg- 
ment in their behalf. 
On these pleadings and issues the cause was tried before 
the court. 
_. The case mainly turned on the questions: First, whether 
_ the defendants were bound to third persons on their letter to 
| Grimshaw, and whether it was not a virtual acceptance of 
;1 such drafis as he might draw, within the limits and on the 
conditions prescribed ? And second, whether the defendants 
had not complied and accepted drafts already, to the full 
amount authorized in said letter ? 
+ The parish judge was of opinion, the defendants were not 
liable as acceptors under the letter of credit, and gave judg- 
‘ment accordingly, from which the plaintiffs appealed. 


t 


, 


T. - Slidell, for the plaintiffs : | 
1, A promise to accept amounts to an acceptance. And 
although at one time doubts were raised whether this doc- 
trine applied to bills not in esse at the time of the promise, 
yet all such doubts have been completely dissipated by a large 
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Easteny Dist. train of decisions, both in this country and by the | 
December, 1840. tribunals of England. When one merchant makes tog 
“cimmorzrow such a promise as enables that party to obtain alia | 
maxx hibiting it upon the exchange, the party promising iging fe | 
TaxLEuR ET at. mitted to shuffle off his responsibility by the disingene 4 
of want of purity of contract. The promise enures ig 4 
benefit of third persons taking bills upon the faith of it, w 
a reasonable time after the promise is made, and such { 
persons, in the language of Lord Mansfield, “ have not 
to do with the equitable circumstances between the dr 
and acceptor.” The plaintiffs refer, in support of t 
positions, to the following authorities: Pillans vs. Van Mj. 
crop, Burrow’s Reports, 1663 ; Johnson vs. Collings, 1 Kag, 4 
99; Clark vs. Cock, 4 East, 68; Milne vs. Pust, $ , 
393 ; Mason vs. Hunt, Douglas, 296 ; M‘Kim vs. Smith 
Hall's Law Journal, 485; Payson vs. Coolidge, 2 Gallisin, 
235; Banorgee vs. Hovey, 5 Massachusetts Reports, 15; Wik 
son vs. Clements, 3 Massachusetts Reports, 1; Parker vs. Grule, 
2 Wendell, 545 ; Same case, 5 Wendell, 414. ee 
2. This doctrine is founded upon important considerations 
of commercial policy and mercantile convenience, and for 
half a century, the commercial world have confidently acted 
upon it. As was observed by Justice Grose, “ we shouldbe 
doing great mischief if we were to overturn this doctrine.” | 
8. The defendants’ counsel has attempted to restrict the 
doctrine to cases where the letter of credit so describes. the 
particular bills to be drawn as to identify them. Suchape 
sition is palpably hostile to that principle of ‘ mercantile Got J 
venience” which, as already stated, lies at the foundation of 
the general doctrine of the availability of a letter of eredit, 
in favor of third persons. The idea seems to have been taken 
entirely from the case of Coolidge vs. Payson, when thet 
preme Court of the United States, having no occasion togo 
beyond the case of a bill identified by the letter, limited them 
selves to such a case ; and if, by implication, their decision 
can be considered as pregnant with the negative, that if mo 
specially identified the drawer would not be bound, it onus 
be regarded, at all events, as obiter dictum. In the case i J 
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: Wendell, decided at a much later period, we find no identifi- E4st™=™.. an 0. 


but rather the reverse, for the promise pointed to two 


y bills at three and four months, yet a single bill for the whole cian 


at four months, was considered as covered by the 


ise. It is, moreover, a principle of universal law, that TAXLEUR BT AL 


the intent of the parties is the true key to the construction of 


every instrument, be it a sale, a bond, a will, or, as in this 
icase, a letter of credit. This letter was couched in the most 


terms. They avoided the enumeration of specific 
gums, to be drawn at specific dates, in favor of specific persons, 
because the object was to give Grimshaw a general credit up 
to ten thousand pounds, &c., for any business that he might 
see fitto engage in. It was intended for the perusal of third 
and to induce them to give credit to Grimshaw. This 


jspatent upon the face of the Jetter itself, and flows also irre- 


sistibly from the expressions of Grimshaw’s application, to 


which the letter of credit was a reply. 


4, The letter gave a continuing open credit. 


The terms 


of the letter, coupled especially with the application of Grim- 


shaw, are conclusive upon this point. 


5. The Carrolton Bank took the bills upon the faith of the 
letter of credit, which was deposited with them, and has so 
remained. This is undisputed, as to the bills of later date. 
As to the first bill, it appears it was received, together with 
the letter of credit, by the Exchange Committee, on the 23d 
April. That by a by-law of the corporation, the Exchange 
Committee were without power to act upon a letter of credit. 
That they could only be accepted by the Board of Directors. 
That on the 26th April, the board accepted the letter of credit, 
and ratified the action of the Exchange Committee. This 
ratification, by a retroactive effect, made the act of the Ex- 


‘change Committee the act of the Board: See 2 Strange, 1128, 


where it was held as follows: Ifa continual claim, or an 
entry to avoid a fine, or an entry for condition broken, is made 
by a person having no present authority, the principal may 
bring an action upon any of these acts, and his ratification or 
adoption of them will supply the want of an original authori- 
ty. In Roe vs. Pierce, 2 Campbell, 96, a verbal notice to quit, 
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Easrenn Dist. by a-steward of a corporation, was held ratified and 
December, 1840. by the corporation’s bringing a suit founded upon that noties 
cannouuron 2@; also Goodlitle vs. Woodward, 3 B. & .A., 689. 
MANE posing the ratification of the board would not so retre ot, 
rarugur er at. another position will support us. If the title of the bill 
: divested on the 23d April, in whom did it vest ? If in 
bank, its accessory, the right arising from the letter of er 
vested also, for the letter accompanied the bill. But wa 
vested in the two directors? Still, as the letter ac 
the bill, the accessory right of acceptance vested in 
also. Then, when on the 26th the board adopted this. 
clearly by the principle ofsubrogation, they took all the ie 
which the directors had acquired. sak A 
6. The plaintiffs contend that the fate of every bill of Grime a 
shaw, properly chargeable to the letter of credit, was, as te. 
gards the condition contained in the letter of credit, to be dex 4 
cided by the actual amount of the defendants’ acceptance, 9 
as compared with the actual value on hand, at the moment 4} 
of presentment for acceptance. As each bill came forward) — 
the inquiry was, are you at this moment under acceptance by — 
an amount exceeding by ten thousand pounds the amount | 
of value (that is merchandise or proceeds of merchandise) } 
now on hand? If you are not, your letter of credit entitles 
me to acceptance ; and if you refuse, you dishonor yourown | be 
promise, your implied acceptance. If you are so in advance, ta 
then you have the right to refuse acceptance of the bill Inow | w 
present to you. This is the only fair and reasonable stand = ig 
ard. It accords with the phraseology of the letterandthe | d 
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intent of the defendants. I[t is simple, unequivocal and | 
certain. Sa 
Benjamin, for the defendants, contended, the plaintisiaia : 
not a party to the letter of credit, and do not even allegean 
assignment of Grimshaw’s rights, but merely claim, that the } - 
letter was exhibited and deposited with them by Grimshaw, 
Even if they were his assignees, they could not recover, for 7. 
the only action that Grimshaw could maintain, would bo a -— | 
for damages for a breach of contract, which is not the one 
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sa of compensation, if on no other ground, for the evi- 


cial law of great importance, which, however, is now 
well settled, by the decisions in England and America ; 


and which is, “ whether a general letter of credit addressed 


io an individual, authorizing the drawing of bills by him, up 
toa certain amount, but without any description by which 
the bills so drawn could be identified, be such an acceptance 


_ of the future bills, as to authorize suit against the signers of 


the letter, by third persons, purchasers of the bills; and to 
whom the letter was exhibited at the time of purchase?” We 
contend, that in order to construe a promise to accept a future 
pillinto an actual acceptance,the bill must be described in terms 
pot'to be mistaken ; the description must be such as to iden- 
the particular bill sued on: Chitty, on Bills, (Ed. 1839,) 
$11-12-13 ; Bayley, on Bills, (Ed. 1836,) p. 168; 3 
Burrows, 1663 ; 3 East, 105; 4 Idem., 70; 4 Campbell, 393; 
Payson vs. Coolidge, 2 Wheaton, 66 ; 1 Peters, 283-; 3 Idem., 
426; 1 Baldwin, 38 ; 2 Wendell, 545 ; 5 Idem., 414. 
»§. The case before the court is stronger than any in the 
books in favor of the defendants, for the letter of crédit con- 
tains a clause, that shows the signers contemplated that they 
were contracting with Grimshaw exclusively, as they author- 
ize him to draw with the understanding, i. e., “ on the con- 
dition, that at or before the close of the season, the probable 
balance against Grimshaw be remitted for.” The évidence 
shows that he is indebted for drafts drawn under the same 
letter, for a sum exceeding the amount authorized ; and the 
attempt, in this suit, is to impose on the defendants a still 
further loss. 

4. The plaintiffs are in a dilemma, from which it seems 
impossible they can escape. Their whole action is based on 
the supposition, that the letter of credit in question is equiva- 
lent to an actual acceptance of the bills afterwards to be 
drawn. The bills which were accepted supra protest, were 






ght ; and which could be victoriously defended by Euastenn Dist. 
December, 1840. 


dence shows that he is indebted to them for more than ten canzoxerow 


‘thousand pounds. 


: 3 The second ground of defence involves a question of TATLEUR BP At. 
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Eastern Dist. drawn and presented prior to those held by the plaintiff 
December, 1840. they are right in their positions, the bills thus accepted oy ; 
EO Sey protest were, by virtue of the letter, clearly accepted u 
"sxx ditionally. The subsequent protest and acceptance 
TAYLEUR EF at. protest, are perfectly idle ; because it is. palpable that ¢ 
drawee, after an unconditional acceptance, cannot a 

honor: See 1 Peters, 264, where chief justice Marshall 
“If the drawees, refusing to honor a bill, were bound i ingle 
faith to accept or pay as drawees, they can acquire no rights: : 
by paying supra protest.” at | 
wth 

Morphy, J., delivered the opinion of the court. «fil 


































The defendants,residing in Liverpool,are sued for a 
on four bills of exchange, drawn on them by James Grim. 
shaw, drawn to the order of and endorsed by U. ee 
The plaintiffs allege, that they were induced, shortly after 
date and before the maturity of said bills, to purchase an 
negotiate them upon the faith of a certain letter of ¢ 
given to Grimshaw by defendants, exhibited to and Slat : 
with them at the time of such purchase and nogotiation; that, © 
defendants were bound, under the faith and virtue of anid be | 
ter of credit, to accept and pay the said bills, but that they | 
refused acceptance and payment of them, although they did | 


£2 .¢f228286 — 


= eS 











afterwards pay certain sums on account of the same; that se 

they, (the plaintiffs,) have been obliged to pay and take ae 

these bills, which they had negotiated to third person, 1 in} 

} together with damages, interest and charges, and that by | wl 
« virtue of said letter of credit, defendants have become bound — wal 
and liable unto them for the balance due on said four ‘ills, stat 

and for damages and interest thereon. 1 be 

The defendants answer, that on the 7th Decsssbal 1838, +] wil 

they did by letter addressed to James Grimshaw, give himan oki 


open credit for ten thousand pounds sterling, available asofien 
as his bills drawn on said credit should be covered by satisfac- 
tory remittances in bills, specie or produce, so that the defend- 
ants should not at any time be brought under acceptance for I 
more than ten thousand pounds sterling beyond the value they” one 
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before ihe close of the season, the probable balance against 
sim, should be remitted for; that they have faithfully complied 
with all their obligations entered into with the said Grim- 
shaw; that at the time when plaintiffs’ bills were dishonored, 
defendants were already under acceptance for a sum exceed- 
ing ten thousand pounds sterling beyond the value they then 
~ had on hand on account of said Grimshaw, and consequently 
were not bound to accept them. They conclude, by calling 
for strict proof that plaintiffs did take these bills on the faith 
of said letter of credit. Upon these pleadings and the evi- 
dence adduced under them, there was a judgment below for 
the defendants. Plaintiffs appealed. 

The letter upon which the defendants are sought to be 
made liable as acceptors of the bills sued on, is in the follow- 
ing words, to wit: 
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*‘ Liverpool, 7th December, 1838.” 
“James Grimshaw, Esq., New-Orleans.” 


“Dear Sir.—We have received your letter of the 16th of 
November, advising your safe arrival at New-York.” 

“We annul the open credit we before gave you for ten 
thousand pounds, which you did not think sufficiently expli- 
cit, and in lieu thereof, we now give you an open credit for 
ten thousand pounds sterling, available as often as your drafts 
drawn on said credit shall be covered by satisfactory remittances 
in bills, specie or produce, so that we be not at any time brought 
under acceptances for more than ten thousand pounds beyond the 
oalue we have on hand on said account; and with the under- 
slanding, that at or before the close of the season, the proba- 
ble balance against you shall be remitted for. We hope this 
will be sufficient to enable you to do any business to this port 
which may be likely to turn out to your advantage.” 

“ We are, dear Sir, yours truly, 
(Signed) Charles Tayleur, Sons & Co.” 


Tt is contended, on the part of the appellants, that when 
oné merchant makes to another such a promise to accept, as 
ihat contained in the foregoing letter, it amounts to an ac- 
63 VOL. XVI. 
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have on hand; and with the understanding that at; or Eastenw Dist. 
December, 1840, 
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Eastean, Dist. ceptance, and inures to the benefit of third persons, 


camnonerox Promise ismade. It is further. contended, that although. 
— a promise to accept be conditional, and though a third 
eartaun er at. son takes the bills, subject to the condition, yet, if the ¢ 


tion be fulfilled, the implied acceptance is as absola oT 


though never coupled with acondition. In support of these 


positions, the counsel for the appellants has cited a number ’ 


respectable authorities, both English and American, 
contract of the defendants was made in England, and 
bills were to be made payable there, although drawn, in 
Louisiana ; they were drawn, so far as respects the de 
ants, with a view to England; for the execution of the eo 
tract it should seem, therefore, that their liability should b 
tested by the laws of that country, but it is a matter of ny 
moment, whether our laws or those of Great Britain are 
plied, for the Law Merchant of the two countries, is not 

terially variant on this subject; ifthere be a difference, w 
believe that the doctrine of implied acceptances has 


carried further in America. In England, it was for | 
a 


time a matter of doubt, whether a promise to accept 
not in esse, could be received as an acceptance ; subsequent 
adjudications seem, however, to have done away with the old 


A promise to 


lates a 
ill = as cases to which we have been referred, the promise to a 


wees dawn, contemplates a specific bill or bills, whether drawn or tok 


gg teh fy 0 drawn, and no where do we find a genéral authority to 
draw to acertain to a certain amount without any description by which d 


~ oye nem bills drawn can be identified, construed into suchan a 


of the bills. In ance of the future bills drawn under it, as to authors 


the latter case, it 


will not be such against the drawee by third persons. We see, on the con. 


an implied ac- 


ceptance or pro- (rary, most of the judges in England expressing the regret, 
mise toseeeptas that any other act than a written acceptance on the bill itself, 








will bind the 


drawee. has ever been deemed an acceptance. After many decisions. 
in both countries on these collateral acceptances, predicated 
on the facts of each particular case, the rule has been laid: 
down and settled by the Supreme Court of the United States, 


December, 1840. }il\s upon the faith of it, within a reasonable time after’ we 























distinction between bills drawn before and bills drawn afer 
accept, contem- the date of the promise to accept, but in all the adjudged 
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ip’ Coolidge vs. Payson, 2 Wheaton 75, it is, “that a letter E,srsam Dus. 
written within a reasonable time, before or after the date of December; 

a bill of exchange, describing it in terms not to be mistaken, ~ cansosuzoy 
and promising to accept it, is, if shown to the person who  "45™ 
afterwards takes the bill on the credit of the letter, a virtual t<xs0R, 27, an. 
acceptance, binding the person who makes the promise.” eos teas 
But this is said by the counsel to be an obiter dictum of the credit, within a 
judge, who on that occasion was the organ of the court.. We beforeorafterthe 
believe, on the contrary, as in fact is expressed in the opinion poet Bn 
itself, that this question being considered of much impor- promisi Pee 
lance to merchants, it was intended to be put at rest, hence pean whe 
the remarkable precision with which the rule was laid down. ae 
This question received again the particular attention of the letter,isa virtual 


same tribunal in Schimmelpennick et al. vs. Bayard et al., 1“ 


‘Pelers, 284; and in Boyce & Henry vs. Edwards, 4 Peters 


118, the same rule was again laid down and sanctioned. 
In speaking of these collateral acceptances, as recognized by 
frequent decisions in England, justice Lawrence is said to 
have remarked, “we should be doing great mischief, if we 
were to overturn this doctrine.” It is the opinion of this 
court, that the mischief would be still greater, were we to 
carry it to the length we are called upon to do in the present 
case. The injurious effects which would flow from such an 
indefinite extention of the doctrine, would not be counter- 


‘balanced by the pretended mercantile convenience, in which 


it is said to have originated. When a general authority to 
draw is given, without any description of the bills to be drawn, 


the drawee is without the means of distinguishing those 


which are taken on the credit of his promise from those 
which are not, and even when the bills have been described, 
there is still some danger, for the purchaser must take the 
risk of the bad faith of the drawer, who may have previously 
drawn in favor of another person. The rule then, even as 
laid down, is not free from objection, but such as it is, we are 
disposed to hold to it, strictly, the purchaser of a bill, who 
seeks to charge a drawee as acceptor upon a collateral or im- 
plied undertaking. 3 Burrows, 1663; 1 East, 105; 4 Idem., 
70; 4 Campbell, 393; 2 Wendell, 545; 5 Idem., 414; 3 Peters, 
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Eisreme Dis’ 426; Chitty’s Ed. of 1839, p.311-12-13; Bayley Ed. 
December, 1840. p. 168. ayley " 


ee ‘ P e ‘s 
eetecon If no action can be maintained on these bills, under ¢ 


ha doctrine of implied acceptances, although carried, p 

warzzur xt at. beyond the proper boundary as remarked by Lord Kenye 
is difficult to perceive on what principle of law the plai 
can sue for the breach of a promise not made to them, 
communication is alleged to have passed between them a 
defendants at the time of their taking these bills. fd 
ants have broken their promise, they are liable in damag 
Grimshaw, but clearly not to every purchaser of his bi 


with or without communication of defendant’s engagerent sf 


or promise to him. Grimshaw, in une of his letters, stateg 


defendants in relation to this letter of credit, * it doe not ends 


But where bills 


ble me to sell in bank. The banks require all letters of credit o 


are drawn and Which they act, to be addressed to themselves, &c.;” and requests 
sold to # third the defendants to send him several credits in blank, which 
ref the drawer might be filled up in favor of particular banks; this the defend. 


writt to the 
iisiasootes ants refused to do. It is to be regretted that the simple and, 


the latter a lim- in our opinion, only safe course alluded to by Grimshaw, 


ited credi 


available on not always followed. When a letter of credit is thus ah | 


certain condi- 
tions, thedrawee Gressed to the person or bank who advances funds on the 


is under no ob- 
ligation, express drawn under it, the latter becomes the mandatory of 


- —. to signer of the letter, and has nothing to do with the equitable 


accept the bills, circumstances between the drawer and drawee. The plain 


Letters of cre- 


dit should be ad. “48 do not allege or show any assignment of Grimshaw | 
dressed to the rights under this letter of credit, nor does any transfer of them 


rsons who ad- 
Sa the funds result from the sale of these bills or the deposit of the letter 
or buy the bills 
drawn under 


even were the plaintiffs allowed to avail themselves of the 


them, and then 
yp and then rights of the promisee, it would not assist them in any degree, | 


they 


ries of the. 


drawee or wri. 10 a sum far exceeding the amount sued for. 


the. mandatc- for the evidence shows him to be indebted to the defeat 


ter, and have The opinion just expressed on the plaintiffs’ right of acting ; 


nothing to do 


with the equities supersedes the necessity of examining the other pointsin 


or relations be- 


tween the draw. this case, which have been so elaborately and ably arguéd | 


er and drawee. before us. HO 


we q 


It is, therefore, ordered, that the judgment of the Pari 
Court be affirmed, with costs. 
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RIGHTOR 
v8. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 






KOHN ET AL. 

‘Where the certificate and act of the notary recites the sale and specifies the , 
"title papers to be delivered, and states that, at the request of the vendor, 

‘he had delivered them to one of the vendees for himself and co-vendees, 






"who acknowledges the receipt of them, it is sufficient evidence of their 






delivery on the part of the vendor. 






‘Where the vendor exhibits his titles before the sale, and they are examined 


























B | § = and set forth in the act, the vendees cannot set up any other informalities 
gerflent | om nullities in them than were specified at the time. 
ur Amere expression of dissatisfaction of ‘the titles which had been exhibited ‘ 
ibd and accepted, will not authorize the vendee to delay payment; and when 
a not evicted, even if he is in danger, it is no reason to withhold payment, 
Be if security is offered. 


deftnk A delivery of the muniments of title to one of several co-vendees, isa 
ile and, sufficient delivery to all of them. 

haw, i The sale of a tract of land, claimed under a spanish grant or other title, is 
not yoid because the United States have refused to confirm it; or where 





he bill it has been only confirmed in part, if it appears there has been no dis- 
of the turbance. 

vitable Where a suit has been brought for the premises and afterwards dismissed, 
plain. orthe plaintiff non-suited, it will not operate a disturbance, so as to 
shaws authorize the vendee to resist payment. 


f thet So, where the vendees sue another for slander of title, or allege the govern- 


“ea ment has sold part of the premises, but no disturbance is shown, it fur- 

of the nishes no ground to resist payment. They can only require security. 

legree, Where the vendees affect and mortgage the premises to secure the punc- 

idanis, ; tual payment of the price, the vendor has his privilege and mortgage 
a for the payment of any portion of it as it becomes due. 

action, 

ints in This is an action on several promissory notes against 





rgued Joachim Kohn, L. Millaudon, Frederick Frey, John Slidell, 
7] Henry T. Williams, H. G. Schmidt, and C. F. Zimpel, 
* 4 which they had given for the purchase of a tract of land, 
} known as the “Houmas Grant” situated in the parish of 
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Kasrsux Dist. Ascension, and lying in the rear of three plantations, to 
December, 1840. Tyoradon Bringier, Francois Laville, and the heirs of W, 
——_—_——_—_—— 
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Hampton, containing ninety thousand four hundred and ¢f 
teen superficial arpents; at two dollars and fifty cents 
each superficial arpent, making together, two hundreds 
twenty-six thousand thirty-four dollars; one seventh be} 
sold for cash, and the balance at one, two, three, four, 
and six years, from the 17th May, 1836. The vendees pup 
chased different shares or proportions of the whole tract a 
the above rates, and on the above terms and conditions, 4 
which each gave his promissory notes, and the whole of ta : 








joined in the act of sale which reserves a special a | 


and privilege to secure the payment of said notes. The 4 
defendants were sued in separate petitions, and the notes of 
each annexed, in which judgment is prayed on the notes 
remaining unpaid and protested. The suits were instituted ; 
in October, 1839, and on the 4th November, were consolie _ 
dated. ar 

The defendants set up various defects of title, disturbances, | 
slander of title, and suits for eviction and threatened eviee : 
tions, in defence and in resistance and delay of payment; and | 
finally prayed for a rescission of the sale. a 

The material facts of the case are stated and detailed in 
the opinion of the court, and need not be recapitulated here, — 


There was judgment against each of the defendants for | 


the amount of the notes signed by him, and which had become 
due and were protested for non-payment, with interest and | 
costs of protest ; but decreeing that no execution ehould issue — 
until the plaintiff furnished security to the satisfaction of the 
court, for the entire price of the land, against the claims of 
John M‘Donough, in a suit pending on appeal between 
laudon and said M‘Donough, for slander of title. All ¢ 
defendants but Williams appealed. 





Preston and Ilsley, for the plaintiff. 


Eustis, contra. 
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Garland, J., delivered the opinion. of the court. 


ws 


Eastzrs Dist. 


| To tbe month of May, 1836, the plaintiff and wife, by December tsi. 


ic act, sold to Laurent Millaudon three undivided ninth 
and to John Slidell, Henry G. Schmidt, Joachim Kohn, 
Frederick Frey, Charles F. Zimpel and Henry T. Williams, 
each, one undivided ninth part of a tract of land, containing 
ninéty thousand four hundred, and thirteen ninty-four hun- 
dredth superficial arpents, being a portion of the tract gener- 
ally known as the Houmas, situated as is supposed in the 
rishes of Ascension and Iberville, for the sum of two 


_ hundred and twenty-six thousand and thirty-four dollars and 


eighty-four cents, one seventh of which sum, viz: thirty- 
two thousand two hundred and ninety dollars and twenty 
cents was paid in cash, and the remainder to be paid in six 
To secure the payment of the 
price, the purchasers, each, gave their promissory notes to the 
plaintiff, viz: L. Millaudon, six notes, each for ten thousand 
seven hundred and sixty-three dollars and fifty-six and a half 
cents, and John Slidell, H. G. Schmidt, Joachim Kohn, 
Frederick Frey, Charles F. Zimpel and H. T. Williams, 
each gave six notes, each for the sum of three thousand 
seven hundred and forty-four dollars and fourteen cents, 
payable as aforesaid. ‘In order tosecure the full and punc- 
tual payment of the aforesaid promissory notes at the respec- 
tive periods of maturity, the said purchasers affect, mortgage 
and specially hypothecate the described and sold premises in 
favor of the vendor, promising and binding themselves not 
to alienate, incumber or deteriorate the said property, to the 
prejudice of thi¢ mortgage.” The notes of Millaudon, 
which fell due in May, 1838 and 1839, and, those of the 
other parties which became due in May, 1837, 1838 and 
1839, not being paid at maturity, were protested, and this 
suit brought to recover the amount of them. 

The first ground of defence is, that the consideration for 
which the notes were given has entirely failed, as Rightor 
had no right or title to the property sold. 

Secondly, that various stipulations and conditions were 


ss 
KOHN ET AL. 



















Eastzan Dist. 
December, 1840. 
Ft 
RIGHTOR 
ve. 
KOHN ET AL. 
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imposed upon plaintiff by tle act of sale, which hes 
complied with, wherefore, he had no right to demand pa 

Thirdly, that the Houmas grant was never recognized| 
the government of the United States, on the contrary j Pe 
been repudiated by many of the public officers, and lan 
within the limits of it and the premises sold to the defendants 

Fourthly, that Frangois Laville, disturbed them inthep 
title and possession of the land by commencing and 
cuting a suit against the plaintiff and these defendant 
rescind the sale made by him to plaintiff, and further, ¢ 
John M‘Donough set up title to a large portion of thei 
sold, and was prosecuting a suit to recover it. 

The plaintiff obtained a judgment against each of 
defendants for the respective sums claimed, with interest; am 
against them jointly and severally for costs; it is also deer 
“that said judgments bear vendor’s privilege on the 
perty described in the petition.” And it is further de 
that no execution issue on this judgment until the plaint 
shall have furnished security, to the satisfaction of the ce 
in the sum of two hundred and twenty-six thousand am 
thirty-four dollars and eighty-four cents, to indemnify them 
against the claims of M‘Donough upon the property sold 
the plaintiff to the defendants, in the suit now pends 
appeal in this court. 

From this judgment all the defendants, except Willie 
have appealed. 

In addition to the grounds of defence urged in the co 
below, the defendants, further say, there is error in the jud 
ment in decreeing it shall “bear vendor’s privilege on the 
property described.” 

Before proceeding to the consideration of the grounds 
defence, we have to notice a bill of exception, taken by 
defendants to the reception as evidence, of an act which th 


defendants call a proces-verbal or certificate of J. H. Isley, 


as notary public in the parish of Ascension, stating he bh 
delivered to Williams, one of the purchasers, for and’ 
behalf of himself and his co-vendees, all the title pag 
stated therein, which papers and muniments of title, Right 





a nh 6 een mee eee 


OF THE STATE OF LOUISIANA. 505 


, of sale, had promised to produce and deliver within: Easrenx Dist, 


« 


ns é time. 
“The-firat ground of objection is, that the certificate is’ not 


the best » best evidence of the delivery of the papers, and that the 


: notary should have been produced in person to prove what’ 
"hestates. If the act was what the counsel for the defend 


ante contend it is, we should possibly concur with him in 

ion, but he has overlooked a few important wordsat'the Where 
close of it, which materially affect its character. Thenotary act of the 
recites, in the first place, that portion of the sale from plain- tod pe 


tiff to defendants, in which he agrees to deliver certain thé tide, papers 
title papers, he then describes the papers and says that at a 
the request of Rightor, he had delivered them to Williams vendor, he had 
for himself and his co-vendees, who says, he “hereby elivered, them 


acknowledges the receipt of the same,” and then signs the ay pn himself 
act in presence of the notary and two witnesses, by whom who acknowl- 


it is duly certified. We think the district judge did not err, Sacsthereeeint 
in admitting the act asevidence. It is a receipt given in = oe 


of a notary in due form, and is an authentic act, on the of 


which he could make and certify. the vendor. 


The second ground of exception goes to the effect of the Wherethe ven- 
Fact, the judge so says, and leaves it open for argument on ply or on 
tT Remuris. sale, and = 

' j : _. are exam 

-§ In deciding upon the merits of this case, we are of opinion and set forth i 
yf the defendants have not shown the consideration of the Fron pdr ge re 
|i notes have failed, and in this action, they cannot go into the bara, Aes i: 
question whether the title of Rightor and wife was good or er in them 
not. Previous to the sale the vendors exhibited to the ven- fied at the ome = 

dees their title papers, they were examined and set forth in 
mere ¢x- 


the act of sale, such defects as appeared in them were spe- mH. of dis- 
cially pointed out, and the vendors bound to remedy them, stisfastion of 
If that has been performed, the defendants cannot now set had been exhib- 
up other informalities and nulleties, as a ground for suspend- ed. will piny 8 
ingpayment. 8 Martin, NV. S., 330; 5 Louisiana Reports, bmp Nn 
“19, ‘They expressed themselves satisfied with the title, and ment; and then 


cannot now delay payment by a mere expression of dissatis- if he is in dan- 
ger, it isno rea- 


- faction with it. They have not been evicted by any one, Sdn to withheld 
and the danger of it is not a sufficient reason to withhold + trae my . ee 
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Easrenx Dist. payment, if security for indemnity be given. Louisiang ; 
December, 840. Code, article 2535 ; 7 Martin, N.S. 95. eee . 
RIGHTOR The second ground of defence depends entirely a! a 
xony xrax, @Vidence. Rightor in the act of sale stipulated to release | 
certain mortgages and to furnish various title papers within | 
a fixed time. We have examined the conditions. 
and believe the plaintiff has complied with them fully, Hy | 
produced to the notary, before whom the sale was ak 
certificate from the proper officer, stating the mortgages } Rig! 
“have been duly raised, cancelled and annulled,” which was pric 
Fg aiewy: of by said notary annexed to the act of sale. It appears from | judg 
of title to one of the act passed before Ilsley, that the title papers required, | this 
ag 2 sufi. have been delivered to Williams, one of the vendees, = Thig yea 
ol agai the appellants contend, is not sufficient. They say, Wil. | inde 
'  liams was not their agent for receiving those papers, or for | stat 
any other matter affecting their interests; this may be true, | _ dist 
and Williams might say the same of them. He wasoneof | lai 
the vendees, and as much entitled to the custody of thetitle | the 
papers as any one of his co-vendees. The plaintiff could My 
not deliver the papers to each of them, nor can each of them 
have the keeping of them. The appellants know very well 
where the titles are to be found, and if they think, they are 
not safe in the custody of Williams, it is in their power to 
have them deposited in some safe place, where they cap 
have access to them. ‘a 
The third ground of defence is not more tenable than the 
The ale of a two first. Whether the Houmas claim has been recognized — 
ee A. oe by the United States or not, is a question not necessary tobe 
mee a rs examined at present. It may bea subject for future discus. 
not void because sion and decision. This court held in the case of Besay a | 
have refused to Pintado, that a sale of land claimed under a Spanish grant, 7 
— ~ nor is not void because the United States have refused to confirm 


been only con. it. 3 Louisiana Reports, 490. In the case of Guidry w 
vee aes thece Green, it was held that the purchaser of a tract of land of 
bes <r aso fourteen hundred arpents, could hot refuse payment of the 
price, on the ground that the United States, on application, 
had only confirmed the title to six hundred and forty acres, 


where it appeared there was no disturbance in the possession 
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+ ofthe remainder. 1 Martin, N. S., 475. It might bey Easrens Dir! 
7 that on presenting further and different evidence, the claim December, 1840 






















| “might’be recognized for the whole quantity, . “aaa 
| “fhe fourth ground of defence is, the defendants have Oe. ee 


vithin | been disturbed in their possession and title of the land sold, 
ly | by various suits commenced against them. The first isan 
‘He | action commenced by Francois Laville against the plaintiff 
ed,a 1 and defendants, to rescind a sale which Laville had made to 
figes | Rightor, of a part of the land, for non-payment of the 
1Was # price. This disturbance is easily disposed of. There was 
from 7 judgment against Laville in this suit, he took an appeal to | Where a suit 
lired, | ¢hiscourt which has been dismissed, and more than one fer aes ae 
This | year has expired since the rendition of the judgment, But pele fom 
Wil. | independent of any consequences that might flow from the plaintiff ”" non 
t for state of that case, this court has held, that if an action of rye 
true, | . disturbance were brought and afterwards dismissed, or the ee 
heof | plaintiff non-suited, the vendee could not resist payment of vendee to resist 
title the price. 4 Martin, NV. S., 352 ; 3 Louisiana Reports, 432. on 
ould The appellants-further say, they have been disturbed and 
hem | are in danger of being evicted, by a claim set up by John 
well | MDonough, which case is now pending on appeal in this 
‘fe | court. The first remark we have to make in relation to this’ 
#10 | suit is, it was invoked by the defendants themselves. M‘Don- 
fap | ough had neither brought suit or disturbed the defendants in 
any manner, so far as the record informs us, but they sue 
him, alleging he has no title to the land sold them by the 
plaintiff, but had slandered their title, which was just and 
valid ; wherefore, they pray he be compelled to exhibit what- 
ever title he may have, that it be rejected, and he be compel- oe 
led to pay them fifty thousand dollars damages, for the injury ther for slander 


sustained in consequence of the slander of their title. After ao -qeeannll 
such a menace and invilation on the part of the appellants, ao povesbnaten 
it would have been somewhat unkind in M‘Donough not to paler 5 
have set up some claim; he did so, but with what success nishesnoground 
remains to be tested hereafter ; all the defendants can require sment, Finglas 
now, isto have indemnity against any eviction hereafter, ee vast 
according to art. 2535 of the Louisiana Code, which indemnity 


or security, the court below has ordered to be given, before an 
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Easrsnx Dist. execution can issue on the judgment. It is well understood 
December, 1840. . HP 
that when a vendee has just reason to fear an eviction, he 
mentor nay require security or indemnity, before he pays the price; 
xoux xe at, - © Louisiana Reports, 221. That indemnity has been 


in this case, and the defendants cannot complain. They are _ 
not bound to pay until the security is given, or the suit with | 


M‘Donough decided in their favor. 


It is further urged by the appellants, that they fear Sites 


tion, and feel uncertain as to their title, because the United 
States have sold some portion of the Houmas Grant. This 


we believe to be true, but it does not follow, those sales are _ 
necessarily legal, nor is it shown the defendants have been — 


disturbed by any of the purchasers. It has been long settled, 
that a vendee cannot refuse payment of the price, on’ the 
ground that other persons have titles to the land sold him, 
but who have not disturbed him: 3 Martin, N. S., 1113 3 
Louisiana Reports, 342 and 458. : 
The other questions made by defendants are, whether the 
district judge erred, in decreeing the plaintiff had the vendor's 
Where the privilege on the land, and whether it operated and effected 


vendees affect 

and mortgage the whole tract, to secure the payment of each defendants 
eeurethe pene, notes, or whether the separate interest of each defendantis 
tual payment of : : ° 

a ioe. ‘L, bound to secure his own notes. As to the first question, we 


vendor has his have no doubt the district judge was correct in decreeing the 
ae. A plaintiff has the vendor’s privilege on the land sold, but as to 
Pay ea of it ae}, the manner it is to operate between the parties, the judgment 
becomes due. does not decide it, and as we have not been required to 
amend it, we must leave it as it is. What may be its legal 
meaning and effect we shall not now decide, as the parties 
have not placed the question before us in such a mode as 
will enable us to do so, without anticipating the decision of 


a question not before us. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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SO TivaAUDAIS vs. MUNICIPALLITY NUMBER Two. 


ii 
° 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


i an action for an immoveable, witnesses may be admitted to prove the 
"general meaning of certain words or phrases used in the description, 

“but not to show the sense in which the party, against whom the testimony 
js offered, used them. 

Norecovery by the original owner can be had if he has divested himself of 

title by a dedication of the locus in quo toa public use, thereby render- 
ing it a locus publicus, hors du commerce. 

Bat the designation of a square of ground, for a particular object, by 
marking or writing on it, in the plan, the word “colysée” does not divest 
the owner of title, or make it a locus publicus. It may perhaps create a 
gervitude on this property, by which the adjacent proprietors of lots might 
require the owner to erect the edifice and dedicate it to the object desig- 
nated. 


This is a petitory action. The plaintiff alleges he is the 
owner of a square of ground, number 63, on the original plan 
of faubourg Annunciation, bounded by Camp, Colisium, 
Robin and Race streets, and which the defendants have 
taken into possession. He prays to be declared the true and 
legal owner, and put in possession, with damages for the 
detention of the same. 

The defendants, pleaded the general issue, and admitted 
possession, but averred they held and possessed by a good 
and legal title. 

Upon these pleadings and issues the case was tried. The 
evidence showed that the square of ground in controversy 
was part of the land laid out into lots and squares, in 1807, 
by the plaintiff as proprietor, called Faubourg Annunciation. 
This square was numbered 63, and the word “‘colyste” writien 
on it in the original plan. 

The plaintiff proved that he had exercised acts of owner- 
ship over this property by repeatedly offering it for sale ; and 
that his original title to it was good. There was no evidence 
of a sale or transfer to the defendants or any other person, 
more than the mere designation of the square, in the original 
plan, as “‘colysée.” 











Eastern Dist. 
December, 1840. 
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Eastern Dist. Pilie, City Surveyor, deposed “that a place upon 
December, 1840. which is destined for public use, has some name given tot 
uivavpats Upon the plan, which shows it to have been so destined, ang 
momoraurr @ Dame is frequently given to a place according to the use for _ 
wumern two. which said place is destined. That his first impression ag ig _ 
the place marked “‘colysée” was a public place, but he is now 
uncertain, as to whether it was such or not. But upon 
inspection of the plan and reading the prospectus or process _ 
verbal of sale, he would consider the place marked “colysée® 
asa public place. Wilkinson, also a surveyor, says “the 
square number 63, on the map or plan before him, was reserys 
ed for a Colisium,” “that the word “ colysée” written on 
~ the plan meant to designate a place for a public building.” 
There was a bill of exceptions taken to a question asked 
Mr. Pilie, on being shown the plan of Faubourg Annuneias 
tion: ‘What, from his knowledge of surveys, he would cone 
sider as public places, and what as private property ? The 
question and the answer thereto were objected to. 1. The 
place must speak for itself. 2. The effect of the evidence 
to be elicited would be to confer title by oral testimony. »$, 
That the name by which the square in dispute is called 
admits of no doubt, and requires no peculiar skill to be under2 
stood. The evidence was admitted and excepted to. 
There was judgment for the plaintiff, decreeing him the 
land. The defendants appealed. 


Soulé, for the plaintiff, insisted that he showed a good title 
to the property in dispute, accompanied with possession, 
which could not be taken from him by presumptions result. 
ing from any name which it may have pleased the proprietor 
to place on this property, when he Jaid it out into town lots, 

2. The appellants have shown no title whatsoever, and 
cannot take away the plaintiff’s title by parole testimony, __ 

3. The plan of division, laying the Faubourg out into 





eo=~soanrvasnwneecesrenmcwmewrwmwecgcr ¢Ff2s8 32m aS s 


squares and lots, where if the property in contest makes part, ti 
shows nothing which can be construed into a dedication of, P 
this square (o public use; on the contrary, this square is. t 
marked, lined, numbered and colored in the same manner as, t 


all the other property, which was intended as a reserve, and 
actually was reserved by the appellee. 
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* «Rawle, attorney for the Municipality contended, that the Essen», Deer. 


jmony of the surveyors was properly received to explain December, 1840. 


the plan, and the various figures and lines upon it. They 
were men of skill, capable and necessary for this purpose. 
if there was any ambiguity the evidence was legally receiv- 
ed, for without it the plan could not have been understood. 
Where the terms used in an instrument are apparently ambi- 
guous, and yet capable of receiving intrinsically an interpre- 
tation, such evidence is admissible. Parole evidence to 
explain the meaning of words or technical phrases, has 
always been received in the courts of this state. 2 Starkie, 
546. Morgan vs. Livingston, 6 Martin, 220. 

9. The evidence offered by the defendants to prove that 
Livaudais, the plaintiff, had stated and declared what was to 
be understood by the word “ Colysée,” and certain marks 
and lines upon the plan, was improperly refused by the court. 
Proof was offered that Livaudais had declared to those who 
had purchased lots near the ground in quegtion that this 
square was intended for a public place and for public use. 
These declarations were explanatory of the plan, and may 
be considered, in this case, in the same light as the opinions 
or evidence of witnesses. The square is marked or called 
“ colysée,” and without impugning the classical knowledge 
of buyers of town lots, it may not be erroneous to suppose 
that some of them did not know what was meant by this 
word. The course then was to apply to him who had 
caused the plan to be made and the word to be used. They 
are told by him, it was intended for a public square which 
was to be left open and dedicated to the public as a square 
or building for public use. If the word was unintelligible to 
many, justice requires that his own interpretation should be 
received. Evidence of what the surveyor said, who was the 
agent of the owner, was received. 6 Peters, 498. 

$. The evidence in the record is sufficient to show that 
the plaintiff has dedicated to the public the square now 
claimed by him, and having done so, he has no rightful claim 
toit any longer. The plan fully exhibits the intention of 
the grantor, and shows that this square was designated and 


LivauDals 
v8. 
MUNICIPALITE 
NUMBER TWO, 
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Eastern Drst. named, as is usual, asa public place ; there arealso 


uivavpars Square, Le Prytanée square and the “Colysée.” These. 


~ ‘ denote public places. There isa Prytaneum i in Paris, which: 


MUNICIPALITY 
womBEr Two. is not a hall of justice; a Colisium in London, in which. 


there are no exhibitions of battles of gladiators, or fights with 
wild beasts: But all these are public places. fe 


4. The effect of Livaudais’ grant to the public, need not | 
be inquired into at this day. The grantor has passed away 
his title, and he cannot now retake it, as there is no condition ) 


annexed. 6 Peters, 433, 498; 2 Idem, 566. 


Martin, J., delivered the opinion of the court. 


The defendants are appellants from a judgment in which 
the plaintiff recovered a square of ground in the city of New. 
Orleans, in their possession, to which they claim title. They 
also pleaded the general issue. sg 

We have not examined the plaintiff’s title, because the” 
defendant’s have recognized it, by urging a title in them. 
selves under him, and have presented as evidence of it the 
plan of a Faubourg, laid out into lots, streets, squares and 
public places, on a plantation formerly belonging to him 5 
the locus in quo, beinga square figuring on said plan, on 
which the word “colysée” was written. 

The defendant’s counsel has called our attention to a billof 
exeception which he took to the rejection of parole testimony, 
offered to prove the interpretation which the plaintiff had 

In an aetion given in verbal declarations to the word “ colysée.” He hag 
for an immovea- relied on the case of Morgan vs. Livingston, 6 Martin, 19, in 
ble, witnesses 
may beadmitted Which this court recognized the regularity of the admission of 
po etn ae witnesses to prove the meaning of the words “ Srente al rio.” 
certain wordh 0 - This is certainly correct when the general meaning of the 
the ce Hg word is in question; but not when it is attempted to show. 
but not to show in what sense the party, against whom the testimony is 


which te ... offered, had declared he had used the word: For it would 


’ inst : , 
z: the ‘testi- be an attempt to establish, by parole testimony, that for which 


mony is offered, the law requires written proof. 













December, 1840. the same plan designated, the Market square, Annunciatig 
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.Onthe merits the defence is, that the plaintiff cannot 
recover, because he has divested himself of his litle to the 
locus iw quo, by a dedication of it to a public use; thereby 
rendering it a locus publicus, (o wit: a piece of land hors du 

This i certainly true if such a dedication, as that con- 
tended for, has taken place ; and whether it has or not, is 
the only question which the case presents. 

The word “Coliseum,” is the proper name of an edifice ‘ 
in Rome, originally known as the “ Amphitheatre of Titus,” 
the dimensions of which were extended to such a degree 
that it is said, it was called “Coliseum,” from its collosal mag- 
nitude. Gibbon’s decline and fall of the Roman Empire ; ch. 
71, title “Coliseum of Titus.” The Roman people met in 
this place to view the fights of gladiators wild beasts, &c. 
It was.a place of public diversion and amusement. It was 
originally the private property of the Emperor, and we are 
without any evidence of the character of that property being 
changed. 

There is no evidence of the alleged dedication, out of the 
plan in this case; and none in the plan out of the word “coli- 


seum.” In this same plan is marked a locus publicus, called. 


“Ze place du Pannuncialion,” in the middle of which is a 
spot, designated as a place fora church. If the plaintiff did 
not by this designation contract the obligation of building a 
church, he certainly renounced the right of appropriating it 
toany other object. The erection of a church by him could 
not be resisted by any body. He might make it a catholic 
or protestant church ; and when built, he might avail him- 
self of it, by. selling or leasing it out. He might employ 
clergymen, and rent out the pews. There is nothing with 
usthat prevents a public building, designed for public wor- 
ship, from being private property or from being sold or leased 
out as such. We have seen a presbyterian church in St. 
Charles-street, purchased and leased out to the congregation ; 
and we have seen a catholic chapel built on private property, 
in Delord-street, between Constance and Tchoupitoulas, con- 
secrated by the Bishop, used a while for divine worship, and 
65 
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Eastern. Dist, 
December , 1840, 


LIVAUDAIS 
we. 
MU'NICIPALITE 
NUMBER TWo. 


No recovery 
by the original 
owner can ¢ 
had if he has di- 
vested himself 
of title by aded- 
ication of the 
locus in quo toa 
public use, 
thereby render- 


fgg 3 
licus, 





hors 
commerce. 
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Easter Dist. 
December, 1840. 
— 
Livavupals 
v8. 
MUNICIPALITY 
RUMBER TWO, 


But the desig- 
nation of a 
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nothing now remains than the “locus ubi Trojd Suit.” 
occupied for profane uses. 


























There is not within this city any place of public wees 


that is not the private property of its congregation, 

Are places of public amusement of a different charagt 
in this respect, than places of public worship? Had tf 
plaintiff designated on his plan, places for a theatre, q| 
room, a concert hall, or a tennis court, would this ‘eagle 
be construed asa dedication of those places to public y, 
divest him of his title, and place them out of commerce? 






it did, what remedy would there be if these places were not 


applied according to the dedication? Who should be putig 
mora ? and against whom would the process be directed le 
the purpose of setting the dedication aside? As we haye 
said in regard to the spot designated for a church or “Le place 
du Pannunciation,” the obligation which the plaintiff has con. 
tracted by the use of the word “colliseum,” might certainly 
be discharged by the erection of such an edifice. In the 
meanwhile he may have lost the right of using the square 
for any other purpose ; as to the erection of this edifice, who 
has put him in mora? If the building is not necessarily 
be erected by him, who has offered to erect it? Whohas 
accepted the donation which results from the dedication 
The 


square of ground cated to public use, more than to watch over it, to prevent 


for a particular . 
object, by mark- 
ing or writing 
on it inthe plan, 
= — ¢0" 
‘e” does not 
Fest the owner 
of title or make 
ita locus publi- 
cus. It may - 
haps create 
servitude on i 
property * 
which the an 
cent proprietors 
of lots might re- 
quire the owner 
to erect the edi- 
fice and dedicate 


its deversion to other uses ; to remove incumbrances and al 
obstacles to the full enjoyment of the public of the property, 
according to the terms and object of the dedication. The 
defendants do not pretend that plaintiff has impeded the 
exercise of that right. They contend that this property is 
their own ; and all their efforts in this case have tended to 
show that the plaintiff has been divested of his title. The 
action being a petitory one, this would suffice to prevents 
recovery ; but as we have said, there was no dedication, 
Had there been one, it was inchoate only, until the accept 
ance of the party for whose benefit the dedication was 


it to ee +e intended. Of the acceptance, there is not the least tittle of 


designat 


evidence. 






Municipal officers have no right over the property dedi. 
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“Tt isnot for us now to say whether the purchasers of lots 
from the plaintiff, in reference to his plan, acquired rights or 
If they did, whether those rights were 
rsonal or real, in the nature ofa servitude, and whether the 
lots were the creditor-estales, and the square the debtor-estale 
ofthe servitude. The rights of the purchasers of lots, what- 
ever they may be, cannot be acted on ina suit to which they 
are not parties, by themselves or their legal representatives. 
The Municipality is without authority to represent them. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs, 


HEATH & CO. 08. VAUGHT ET AL: DOUGHERTY & co. 
INTERVENORS. 


APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


The plaintiff who is non-suited, may take a suspensive appeal on giving 
security to cover all costs; and his right to appeal from such a judgment, 
is too plain to be questioned, whatever may be its affect upon third par- 
ties. 

Where counsel alleges the appellee is not a resident of the state, he will not 
be allowed to contradict his allegation, and object to service of citation, 
made on him as his attorney. 

The endorsee of a note, who sues the maker, and fails to prove the signa- 
ture of the payee or endorser, will be non-suited. 

Where a creditor sues the captain of a steam-boat as owner, and as the re- 
presentative of the other owner, he cannot claim a privilege on the pro- 
ceeds of the boat for the price of goods sold to the captain, to sell again 

for profit. 
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Easterns Dist. 
December, 1840: 


HEATH & CO. 


ve. 
VAUGHT ET AL., 
DOUGHERTY 
& co 


INVERVENORS. 
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note, for six hundred and thirty-six dollars, payable to Wal. 


ton & Co., in which the steam-boat Walker was attached ag | 
being commanded by one, and alleged to be owned in part 


by both. 


Dougherty & Co. intervened, and claimed the sum of | 


nine hundred and eight dollars seventy-four cents for gy 


plies furnished said boat at the instance of W. D. Vaught, 
the captain and part owner, and due them by privilege on the — 


boat. 


A. St. Clair also sued Vaught on his draft for two thousand 
three hundred and twenty-six dollars, drawn on Ricker, | 
Hadley, Davis & Co., and protested for non-acceptance, | 
which he alleges was for advances and supplies furnished — 
captain Vaught, for and on account of said steam-boat. He — 


claims a privilege for the amount of his demand. 


There were various other claimants and intervenors, for 


privileged demands against the boat. It was in the mean. 
time sold by the sheriff, for the sum of four thousand one 
hundred and fifty dollars. There was judgment distributing 


the proceeds among the several claimants and creditors, — 


according to their rank. 


Dougherty & Co., and St. Clair, had their claims allowed, © 


partly as privileged, and partly as ordinary creditors. The 
balance of one hundred and eighteen dollars, was ordered to 


be paid to the owners, Walker & Roberts; Walton & Co's, | 


claim was rejected for want of proof; Heath & Co. were 
considered as creditors of W. C. & D. Vaught only; having 


no claim on the owners of the boat; both of these last claim- } 
Heath & Co. and St. Clair, both — 


ants were non-suited ! 
appealed. The appeal bond was given payable to the 
“owners of the steam-boat Walker and claimants.” 


I. W. Smith, for the plaintiffs and appellants. 
1. Appellants were the first attaching creditors. 


They 


seized the steamer as the property of W. C. & D. Vaught & | 


Co. No one has intervened claiming to be owner of the boat. 
The subsequent claims of privilege, whether arising from the 






This is an action against W. C. & D. Vaught, on their 
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nature of the demand, or from the levying of the attachments, Easrerw Dist. 
aré in effect interventions or third oppositions to our claim of December, 1840. 


privilege, on the property in our possession by prior attach- 
ment. None of the subsequent claimants has shown that 
Ww. C. & D. Vaught & Co., were not the owners, The bur- 
den of this proof, lay upon those claimants. Our first 
attachment confers a privilege over all the other attaching 
creditors on the proceeds of the boat. 

9, The judgment appealed from, is contradictory. The 
court, on the strength of W. C. & D. Vaught’s confession, 
give judgment to J. S. Dougherty & Co., with privilege for 
five hundred and six dollars seventy-three cents, while in 
reference to claim of appellants, the court decides that the 
Vaughts are not the owners of the boat. , 

$. The judge a quo erred materially as to the facts in the 
case. They were not as he considered them to be in the 
reasons for his judgment. 


Vason, for. Dougherty & Co. appellees, moved to dismiss the 
appeal, for want of a sufficient appeal bond to stay execution, 
and because the appellants had no right to appeal from a 
judgment in favor of these appellees; it not being a judg- 
ment against them, and they cannot be aggrieved by it. 12 
Louisiana Reports, 387. 

2. They have not caused all the parties to said judgment 
to be cited and made parties to the appeal; and citation of 
appeal was served on the attorney of the appellees. 


Vason, for Walker & Roberts, the owners of the steam- 
boat, prayed the affirmance of the judgment appealed from ; 
that W. C. & D. Vaught were in no way liable for the claim 
of the appellants, not being owners of the boat, and the 
claim against them being for goods sold them, and not for 
articles furnished the boat. 


Elwyn, and Anderson, for St. Clair, insisted that he should 
have been allowed the whole of his demand, being the first 
attaching creditor after Heath & Co., whose claim was 
against the Vauglits, who had no interest in the boat. 


HEATH & CO. 
v8. 


& co. 
INTERVENORS, 
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Easrenx Dist. Garland, J., delivered the opinion of the court. 
December, 1840. 


sss Qn the 8th of July, 1539,S. Heath & Co. instituted their 
mare & co suit against W. C. & D. Vaught & Co., in the commercial 
pe ela court, as endorsees of a promissory note for six hundred and ; 
& co. thirty-six dollars and thirty-five cents, with interest and costs 
a of protest, alleging that said Vaught & Co. were a commer. | 
cial firm doing business in New-Orleans ; that W. C. Vaught — 
was a resident of Mississippi, but had property in this state, 
which they pray may be attached and sold to satisfy their 
demand. The attachment was placed in the hands of the 
sheriff, at fifteen minutes before three o’clock, and levied on 
the steam-boat Walker, her machinery and furniture. Qp 
the same day a citation was served in person on W, C, 
Vaught, but that directed to D. Vaught was never served, ag — 
the sheriff says he could not find him. 

To this petition an answer was filed, on the 3lst of Odi 
ber, 1839, by counsel appointed to represent the “a 
denying, generally, the plaintiffs’ demand. 

On the same day that Heath & Co. commenced their suit 
in the Commercial Court, Amos St. Clair instituted a suit ip 
the District Court, alleging ‘that the steam-boat Walker, Cap- 
tain W. C. Vaught and owners, whose names are unknown, 
were indebted to him (wo thousand three hundred and twene 
ty-six dollars and fifty cents. This sum is made up by a note 
for three hundred and sixty-one dollars and fifty cents, made 
payable to St. Clair, signed “ W. C. Vaught, master of §, 
B. Walker,” also a draft drawn by Vaught on Ricker, Hadley, 
Davis & Co., for one thousand nine hundred dollars, which 
he directs to be charged “to account S. Bt. Walker and own. 
ers,” acceptance of which was refused and protest made, and 
a receipt for sixty-five dollars given to St. Clair, by James 
Melmoth, “ for services on steam-boat Walker.” Itis further 
alleged, that the note, draft and receipt were “ on account of 
necessary supplies and moneys advanced for the use and 
benefit of said steam-boat Walker.” The petition concludes, — 
by praying that said Vaught, in his own behalf, and the said 
unknown owners of said steam-boat, by process to be served 
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upon said W. C. Vaught, captain of said boat, be cited Eastsry Dist. 


toappear,” and that judgment be rendered in his favor, 
which shall operate as “a privilege on said boat attached.” 
Affidavit was made that Vaught and the owners of the boat 
were indebted the amount claimed, and that he and the own- 
ers reside out of the state ; upon which an attachment issued 
that was placed in the hands of the sheriff on the same day 


at three o’clock, which was levied on the aforesaid steam-boat, 
- which the sheriff says he had previously seized, at the suit of 


Heath & Co. Personal service of the petition and citation was 
made on Vaught, on the 10th of the same month. On the 
Ist of August, a cilation was issued, directed to “ the owners 
of the steam-boat Walker,” which the sheriff returns as served, 
on the 6th, by leaving the same on board the boat, with L. 
N. Gavin, the sheriff’s keeper. On the 9th of August, W. 
F. Walker and Roberts file their answer, stating they 
are the joint and part owners of the steam-boat, and are not 
liable for the amount of the draft, note or receipt, as they 
were not given for supplies furnished or advances made for, 
the use and benefit of the boat, but were for the individual 
debts of Vaught, the master. They, therefore, pray the de- 
mand be rejected. 


On the 27th of July, 1839, J. S. Dougherty & Co. present 
their petition to the Commercial Court,alleging that the steam 
boat Walker, and William Vaught, master and part owner 
thereof, and the other part owners, whose residence is un- 
known, are indebted to them in the sum of nine hundred and 
eight dollars and seventy-four cents, for provisions, stores and 
groceries, sold and delivered for the use of said boat, and 
money advanced to pay seamen and hands on board, for 
which they claim a lien or privilege. When the petition was 
filed, an acceptance of service and confession of judgment was 
written on it, signed by W. C. Vaught, in conformity with 
which, a judgment was forthwith rendered by the court for 
the sum claimed, and the privilege recognized. Two days 
after an execution issued on it, the steam-boat was sold for 
four thousand one hundred and fifty dollars, cash, and the 





December, \ 840. 
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Easrzny Disr. money held by the sheriff, subject to the different | 


December, 1840. 


HEATH & Co. 
v8. 
VAUGHT ET AL., 
DOUGHERTY &CO 
INTERVENORS. 





CASES IN THE SUPREME COURT 


upon it. 

Daves the pendency of these different suits, numerous 
interventions were filed in them, in the Commercial and Dis 
trict Courts, by the pilots, engineers, firemen, deck-haniiay 
stewards, clerks and many others, claiming various sums for 
services and supplies, and claiming privileges ; finally, ing 
consent of all parties, the record in the case of St. Clair, 
against the steam-boat, with the interventions filed in it, was 
removed from the District into the Commercial Court, and all 


parties proceeded as in a concurso, to establish their claims 
and privileges upon the common fund, and to contest the ]. 


rights of each other. Upon a full examination, the judge 
made a tableau, setting forth the amount of the claims al- 


lowed, those having privileges of the first, second and third 


classes, and the suins allowed as ordinary debts. He further _ 
decreed, that there be a judgment of non-suit against St, 
Clair, for the sum of sixteen hundred dollars, part of hig _ 


claim, allowing the remainder as a debt against the boat, — 
He also gave judgment of non-suit against Walton & Co, 
who had intervened, and against Heath & Co., who first 


sued. 
From this judgment Heath & Co. appealed, and St. Clair, 


after appearing and asking that the judgment be amended in. 


his favor, has also appealed. 

The first question to consider here is, a motion to dismiss. 
the appeal of Heath & Co., (upon which all the others stand,) 
made by the counsel for Dougherty & Co. 

The first ground is, no legal bond has been given. The | 
appeal is a suspensive one, and the bond is for two hundred — 


dollars, with the usual condition, that they prosecute their 


appeal with effect, and satisfy whatever judgment may be 
rendered against them. The fund out of which all the claims 
were to be paid was in court, it is, therefore, only necessary _ 
to inquire what judgment the court can render, to determine _ 
the sufficiency of the bond. Ifthe appeal shall be success 


ful, then Heath & Co. are not liable for any thing, if they are_ 
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2 unsuccessful, they are only liable for costs. The bond is very 


ample to cover them. ee 

The second ground for dismissal is, that they have no right 
to appeal. Heath & Co. have had a judgment of non-suit 
rendered against them, in a suit which they had a right to 
commence, and we hold their right to appeal from the deci- 
sion, too plain to be questioned ; its effects upon third parties, 
ina trial upon the merits, may be a different question. 

The third cause for dismissal is, the appellants have not 
caused all the parties to the judgment to be cited. Dougherty 
& Co. do not complain that they are not cited, but that W. 
From an examination of 
the record, we see these appellees suing Vaught, as part 
owner of the steam-boat, and holding him liable as such. 
This allegation is made by the counsel who makes this mo- 
tion, who further alleges, that Vaught is not a resident of the 
state; we subsequently find the same gentleman representing 
him against the attack of Heath & Co., and in another place 
defending the owners of the boat against St. Clair. On re- 
ferring to the batch of citations, we find one directed to the 
owners of the boat, and served om the counsel himself, and 
as we suppose he and his client consider their allegation true, 
we will hold them to it, and consider the notices sufficient. 
When the counsel shall change his position, and as the re- 
presentative of Vaught ask us to take care of his rights, we 
will take them into consideration. 

We find a bill of exception on the record, taken by the 
counsel of St. Clair, to the admission of Dougherty as a wit- 
ness against his claim. We have no doubt the judge erred 
in admitting the witness, but as we can decide the cause 


- upon the other testimony, it is not necessary further to con- 


sider it. 

In the argument of the cause, the claims of Heath & Co., 
St. Clair, Dougherty & Co., Walton & Co., and the proprie- 
ty of ordering the balance of the proceeds of the boat to be 
paid to Walker and Roberts, have only been discussed. It is 
admitted the judgment is correct, in relation to the privilege 
claims. 


66 voL. xvVt. 


521 


Eastern Dist, 
December, 1840, 


HEATH & Co, 
v8. 
VAUGHT ET AL., 
DOUGHERTY 


co. 
INTERVENORS, 
The plaintiff 
who is non-suit- 
ed, may take a 
suspensive ap- 
peal on giving 
security to cover 
all costs, and his 
right to ap 
from such a jud 
ment istoo plain 
to be questioned 
whatever ma 
be its affect upon 
third parties. 


Where coun- 
sel alleges the 
appellee is nota 
resident of the 
state, he will not 
be allowed to 
contradict his al- 
legation, and ob- 
ject to service of 
citation, made 
on him as hisat- 
torney. ‘ 
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Eastenx Dist. The demand of Heath & Co. is not for supplies for the 


December, 1840. boat. It is a debt of W. C. & D. Vaught & Co.; it jg not 


v8. 
VAUGHT ET AL., 


& co. 


ixrenvenons, lege, other than what their seizure under the attachment 
gives them. To maintain that, it was necessary to make 
out such a case as would entitle them to a judgment, which - 


they have not. We have examined the testimony taken 


of ne endorse down and sent up to us, and find no proof of the endorsement 


sues the maker, of Walton & Co. on the note. Stevenson proves : 
and fails to prove 7 son proves the signa. 


the signature of ture of Vaught & Co., but says nothing about that of the 
the payee or en- en - . , ; bs, ‘ 
dorser, an he endorsers. The court was, therefore, correct in rendering g 
non-suited, judgment of non-suit. 
From a careful examination of the testimony of Stevenson, 
St. Clair’s own witness, we are satisfied fully as much hag 
been allowed him as he was entitled to, for supplies furnished 
and money advanced, on account of the steam-boat. Hedid 
not sue Vaught, personally, but as owner and captain made 
M4 . e « se? P ) . , oO . 
ie, him the representative of the other owners. In this form of 
itor suesthe cap- action he cannot recover and have a privilege on the proceeds 
tain of a steam- ; : 
of the boat, for goods sold to him to sell again for a profit. 


boat as owner 


and as the rep- j i a. i mae oo 

oe ae The judgment as to him, is, in our opinion, correct. 

the other owner The claim of Dougherty & Co. appears to be sufficiently 

he cannot claim 

a privilege ye! 

the proceeds of ; : euneies 

acta tor ee judgment, in that respect. . 

price of goods Walton & Co. offered no evidence of the validity of their 

sold to the cap- ‘ . ‘ eee 

tain, tosellagain Claim, it was, therefore, properly dismissed. 

for profit. After discharging all the claims allowed by the court be 
low, the sum of one hundred and eighteen dollars and thirty. 
three cents, remained of the proceeds of the sale of the boat, 
which was ordered to be paid to Walker and Roberts, who 
claimed as owners. The owners of the boat are clearly en 


titled to this sum. Who they are, the evidence does not 


inform us; but, we suppose, the judge of the inferior cout} 
was satisfied the sum ought to be paid to those persons, and 


we shall not interfere now, as none of the other claimants 
have any right to it, as the case is now presented to us. 









































weara & co, alleged they were owners, or had any thing to do with, or | 
any property in the steamer. The note was endorsed’tg _ 
poucuentr Claimants, by Walton & Co., and they have no lien or privi. 


established, and we see no reason for interfering with the 
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‘It is, therefore, ordered and decreed, that the judgment of Easrerx Dist, 


the Commercial Court be affirmed, with costs. 





<< 


KIRKMAN ET AL. US. HILLS. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where a judgment is rendered against the defendant, ‘to be satisfied to the 


amount of six hundred and forty-five dollars, out of the funds attached in 
the hands of the garnishee,” itis considered a final judgment as to the 


garnishee, on which execution may issue against him. 


‘ Judgment may be rendered against both the defendant and garnishee, at 


the same time, and in the same judgment. 

A garnishee may be arrested and held to bail, under a judgment against 
him and the defendant, but after a return of ji. fa. and ca. sa. “not found, 
&c.,” the bail may still surrender him at any time before a judgment 


fixing his responsibility as bail. 


This is a proceeding against bail. The plaintiffs obtained 
judgment against George Pollett, an absentee, and Frost 
Thorn, garnishee, which was entered up in the following 
words: “It thus appears the garnishee was the mandatory 
of defendant, for the purpose of paying the debt now sued on, 
and the money in his hands for that purpose, it is clearly un- 
derstood and agreed by all parties, must be considered as 
money of the plaintiffs and not of defendant, the latter 
having lost all control over it, from the moment the plaintiffs 
were notified of its being in his hands for their account, if 
not from the moment of the receipt of it by the garnishee, for 
the special purpose of being handed over to the plaintiffs.” 

“It is, therefore, ordered and adjudged, that the plaintiffs 
recover from George Pollett, the sum of seven hundred and 


December,1840. 
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vs. 
HILLs. 
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Frost Thorn, garnishee.” q 


The plaintiffs took out a fieri facias, and on a return of po ’ 


property found, Thorn being in the city of New-Orleang, 
though residing in Texas, was arrested and held to bail on 


this judgment. The defendant in this rule, Hills, became his } 


bail. The judgment being unsatisfied, and writs of fieri facia 
and capias having issued in vain, a rule was taken on the 
bail to show cause why he should not pay the sum of six 
hundred and forty-five dollars, which had been attached in — 
the hands of the garnishee, and for whom he had become — 
bail. 

On hearing the rule, and the plaintiffs showing that théy — 
had taken out a fieri facias and capias against Thorn, which _ 
were returned “nulla bona” and “not found,” there was judg. 
ment against the defendant for the amount claimed, and he 
appealed. 


Elwyn, for the plaintiffs. 


Potts, coutra. 


Morphy, J., delivered the opinion of the court. 

H. W. Hills having become the surety of one Frost Thorn, 
a garnishee arresied and held to bail, at the suit of the plain. 
tiffs, the latter in due course of proceedings moved the court 
for judgment on the bail bond, after having given him ten 
days notice in writing of the intended motion. Judgment 
having been entered up accordingly, the bail appealed. 

It is urged in this court, that there has been no regular 
and final judgment rendered against the garnishee, that no 
writ of fi. fa. and ca. sa. issued as required by law, and more- — 
over, that the appellant is not liable under the bond, because — 


it refers toa judgment to be rendered, not to one already ten- J 


dered. We find in the record a decree entered up in thefol- | 


Easrran Dist. forty-two dollars sixty-four cents, with eight per cent, inter. 
December, 1840. est, &c., to be satisfied to the amount of six hundred and Ee 
xinxman zr ar. forty-five dollars, out of the funds attached in the hands of 
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lowing words, to wit: “It is ordered and adjudged, that the | 


—  —_— —_ ce ate Le =e Gee | | Ulu CU.) | 6a 








they — 

















‘ OF THE STATE OF LOUISIANA. 525 


4 plaintiffs, Alexander Kirkman & Co., recover of George Pollett, Easreun Dist. 


ihe defendant, seven hundred and forty-two dollars sixty-four cents, December, 100 
witheight per cent per annum interest on six hundred and forty- yiexway we ate 
two dollars sixty-four cents, from the 1st of November 1832, uncil ve. 


id, and costs of suit, to be satisfied to the amount of six hundred wines: = 
gnd forty-five dollars out of the funds attached in the hands o mentisrendered red 


_ Prost Thorn, garnishee.” The decretal part of this judgment fodent, “to be 


might have been more formal and explicit, as relates to the — br wen 


garnishee, but such as it is, we cannot but consider it asa forty-dive deduaes 
final judgment against him. In practice the liability of a out of the funds 


: . tt i 
garnishee is sometimes decreed on a rule to show cause, bend oes 


served on him subsequently to obtaining judgment against mishee,” is con- 


ee _ sidered a final 

the debtor, but it is as often, and perhaps oftener decreed in judgment, as to 
as scons t ish 

the main judgment against the principal. The Code of whith execution 

‘ . ae ; ma issue 
Practice has laid down no positive rule on the subject, how- pom 


ever, the terms of arlicle 264, would seem to indicate as the Judgmentmay 
proper one, the very course pursued by the plaintiff. It must conn See 
of necessity, we think, be followed whenever the answers of a pe es. 
garnishee are to be controverted or disproved, for otherwise are a 
after a judgment is rendered against an absent debtor it might judgment. 
appear, on a rule to show cause taken subsequently on the 

garnishee, that the latter has no funds in his hands belong- 

ing to the defendant, and thus the court be shown to be 

without jurisdiction over him. If the wording of the decree 

in this case could leave it doubtful whether judgment was in- 

tended to be given against Thorn, he has shown that he felt 

himself affected by it, and understood it as a final judgment, 

by taking from it an appeal which has since been dismissed. 

In fact, it appears to us clearly from the testimony on file, 

and the reasoning of the judge below, that the liability of the 

garnishee was the only difficulty in the case. This was in- 

tended to be, and we think has been pronounced upon by 

this judgment. The facts disclosed by this record render 

probable the hardships complained of in Thorn’s being de- + 

creed to pay over funds, pari of which had previously been 

attached by another creditor. This hardship, however, he is 

said to have brought upon himself, by his course of conduct 


towards the plaintiffs. Be this as it may, this judgment is 
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ximxuan Er az. Dishee, as can become the basis of the subsequent proceedin 


Butt requisite to fix the responsibility of his bail. Under this q 
"judgment a fieri facias issued, but it appearing from its word. 


pagans | i against Pollett 
= panes ing to be directed only against Pollett, an alias writ was 
and held to bail taken out against both defendants, upon which a return of 


under a judg- ” ; , : 
ment against "0 property found,” was made; thereupon, a capias ad satis. 


him and the de- ; t. o vhich the sheri 
ov wey ‘ faciendum, was sued out, upon which the sheriff returned, 


after a return of that the defendants could not be found in the parish, These, 
f. fa. and ca. 80. 6 think, are all the proceedings, upon the due observance 
pete ay ait of which a recovery against the bail is made to depend by 
at any time be- our laws. The surety, itis true, even after all this, hag 
wae ogee the right to surrender his principal at any time before judg. 
sponsibility 28 ment is pronounced against him; this has not been done. Ag 
to the objection drawn from the wording of the bail bond, it 
is a sufficient answer to say, that Thorn having been arrested 
after the judgment in the inferior court, the prospective ex. 
pressions used inthat instrument, must be understood to 
relate to the definitive judgment to be rendered by this court, 


before which, the case had been brought up by appeal. 


It is, therefore, ordered, that the judgment under review 
be affirmed, with costs. 






Eastzrx Dist. not before us on its merits, our inquiry in relation to it can 
December, 1840. only be, whether it is such a final judgment against the gare 
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dings 7 & APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. ee 
r this M‘MASTER 
word. , Uneurrent money left in the hands of a broker to sell at a discount, and 
t was taken by another broker, having dealings with and a creditor of the first, 


Im of | under pretence of selling it; he cannot appropriate it in payment of his 
satis. debt, without the consent of the other; but the true owner and original 
rned, depositor will recover its value in his hands. 
| 
= This is an action to recover the sum of nine hundred and 
d by eighty dollars, as the value of nine hundred and ninety-five 
has dollars in Illinois bank notes, which the defendant had 
udg. receivéd from the plaintiff’s broker and appropriated to the 
. As payment of his own account against the broker, who had 
id, it failed. 
sted The plaintiff alleges that on the 19th February, 1840, he 
. ex. put into the hands of Robinson, a broker, two thousand and 
d to sixty-five dollarsin Illinois bank notes to be.exchanged or sold 
yurt, for Louisiana currency, at one and a half per cent. discount. 
That Robinson used one thousand and seventy dollars of this 
deposit, and having the next day after receiving it, left nine 
lew hundred and ninety-five dollars in his office with his clerk, 


with directions to sell it at 1 1-2 per cent. discount, the 
defendant, who is also a broker, in the habit of selling to and 
buying from Robinson uncurrent money, the latter being 
then indebted to him twelve hundred dollars on account, 
stepped in and asked the clerk at what rate he would sell 
this Illinois money. He answered he had forgotten the rate, 
and the defendant went away. Shortly afterwards he 
returned and asked the clerk to let him have the money ; and 
if Robinson would not sell it at two and a half per cent. dis- 
count, he would return it, and the clerk assented.: When 
Robinson came in and was informed of what had passed, 
he sent his clerk for the money, stating he was limited to 
one and a half per cent., and would not sell for two anda 
half per cent. discount. The defendant told the clerk that 
he had already disposed of the money. 
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All this passed on the morning of the 20th ; and t 
day, Robinson failed. About 3 o’clock of the dan the defen 
ant received thé money, he directed his clerk to credit 
son in his account current with the net proceeds, afler 4 
deductipg two and a half:per cent. The plaintiff al] 
this money was his property, and prays judgment scion, > 
the defendant, M‘Master for the value of said notes, Res 

The defendant pleaded the general issue, except such iets 
as are specially admitted. He avers that Robinson 
himself were exchange brokers, and in the habit of purcha 
ing from each other uncurrent money ; and that the m 
in question was received in the usual course of business j In, : 
payment of the balance of an account current between them 
which Robinson expressly authorized him to take in thj 
Illinois money 6n the same day he received it, and that ha, 
sold it the same day, in the usual course of business, He 
expressly denied that this money ever belonged to the plain. 
tiff, and prays that his petition be dismissed, and reconye 
for three hundred dollars in damages. On the trial, Robin- 4 
son was called as a witness, and stated that the defendant 
obtained the money from his clerk, and when he came in he 
sent his clerk to the defendant for it the same day before _ 
three o’clock, who denied that he had it. The defendant's . . 
clerk testified that the money did not remain longer on hand — dg 





i 


har 


than thatday or the next. He thinks it was sold the same Q 
evening. z i 
There was a verdict and judgment for the defendant, } of 
or oT bet 
The plaintiff appealed. be 
L. Janin, for the plaintiff urged the reversal of the... “a 
judgment. o 
1. Because there was no sale. The defendant obtained — | 
the money from the clerk with the express understanding — Ms 
that he was to return it, if Robinson did not accept his propo» _ . 
aap ~ | Slo 
sition. Assoon as he was informed of it, Robinson disap- 
‘7 tra 
proved of the transaction and sent for the money, and the ee 


defendant fraudulently denied having it in his possession. 


’ } / dan 
At no subsequent time was Robinson’s consent obtained. 
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® {east ofall did Robinson consent to apply it to the payment 
May} of hisown debt. Indeed by doing so, he would have expos- 

‘obing. | ed himself to the severe penalties of the act of 1840. 

' 9 Evenif the clerk had made a contract with the defendant, 

which cannot be pretended, it would be void, because a broker 


sainst ® has no right to delegate his authority. Story’s Agency, 30, 35. 
~ © @ 4, The defendant did not get the notes in the ordinary 
facts. F course of business; he obtained them mala fide, he had 


® jotice that Robinson was limited to selling them at one and 
ahalf per cent. discount, which implies that Robinson only 








ones... 1 acted as broker ; a presumption of this description would 
ot arise from the circumstance that Robinson was a professional 
hem, poker, and this presumption, aided by the other facts in evi- 
this, dence, could leave no reasonable doubt in the defendant’s 
at he. 1 mind, and finally, the usual course of trade is to sell uncur- 
cate rent notes for cash and not ona credit. 

. id Where money or notes are paid bona fide and upon a valu- 
bin able consideration, they never can be brought back by the 
dant. | tue owner. But when they come mala fide into a person’s 
. hae hands, they are in the nature of specific property, and if their 


wi } to recover. Per Lord Mansfield; Cowper, 200; Paley’s 
ag d Agency, ch. 4, section 2, page 260. . 
am. §. A sale upon credit, instead of being for ready money 
under a general authority to sell, and ina trade where the 
oak usage is to sell for ready ineney only, creates no contract 
between the owner and the buyer; and the thing sold may 
be recovered in an action of trover. Per Holt, chief justice, 12 
the | 724. 514, page 262 ; Paley’s Agency, C. W. section 3, page, 
~ | 262. : 
all 4, Usage might authorize sales on credit, but without such 
ing © | usage the authority is limited to cash sales. An authority 
po- | tosell stock does not authorize a sale on credit, as sales of 
ap- stock are always for ready mongy. An authority to sell and 
the | transfer stock for the principal does not authorize the agent 
on, | transfer by way of security for his own debt, for it is not 
ed. a" ordinary exercise of such authority. Story’s Agency, 74. 


67 VOL. XVI. 








© | identity can be traced and ascertained, the party has.a right . 
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CASES IN THE SUPREME COURT 
Peyton and Smith, for defendant. ‘ 


faith, for a valuable consideration, in the usual course of 
business, and without notice of the instructions of the plain. 
tiff to Robinson. If these facts are proved, the title to the 
bank notes passed by delivery, and the plaintiff has recourse 
to Robinson only. Not even loss or robbery of the notes 
would, asin case of goods, entitle the plaintiff to sue the 
defendant for them. “For, says Chitly’s. treaties om bills 
page 278, it may be laid down as a general principle that 
whenever one of two innocent persons must suffer by the 
act of a third, he who has enabled such person to occasion 
the loss must sustain it.” And Byles at page 92, remarks, 
that “bills and notes payable to bearer circulate as money, 
and are considered as such. And it is absolutely essential 
to the currency of money that the property and possession 
should be inseparable.” See also, Chitty on Bills, page 566, 

2. The law of the case is free from doubt, and in questions 
of fact this Court will not disturb the verdict unless mani. 
festly erroneous; nor where the cause depends on the credit 
due to a witness. Morris vs. Hatch, 2 Martin N. S., 491. The 
jury had the witnesses, except one, before them; they 
could best compare and reconcile the testimony adduced, and 
determine on the degree of confidence to which each witness 
was entitled. 

The said defendant and appellee answers that there is no 
error in the judgment appealed from, and prays that the same 
be affirmed with costs. 


Morphy J., delivered tie opinion of the court. 


The record shows that on the 19th of February last, plain. 


tiff placed in the bands of one Cary Robinson, an exchange 
broker of this city, two. thousand and_ sixty-five dollars in 
bank notes of various banks of the state of Illinois, for the 
purpose of having said notes sold or exchanged for Louisiana 
currency, ata discount of one anda half per cent. Thaton 
the same day, Robinson having left in the hands of his clerk 
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1. The bank notes were purchased by defendant in good 
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nine hundred and ninety-five dollars of this money with Sa¢rens’ 
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directions to sell it at the above discount, the defendant who powamaatat hs 


jgalso a broker and was in the habit of selling to and buying aaa 
from Robinson uncurrent money, stepped into the office and 
d to buy this amount at two and a half per cent; the 
clerk not recollecting at what rate it was to be sold, said that 
he had better see Robinson ; he consented, however, at defend- 
ant’s request, to let him take away the money under the 
express understanding that if Robinson would not sell at 
that rate, he, defendant, would return him the money. As 
soon as Robinson came in and was informed of what had 
passed, he sent his clerk to defendant to get back the money, 
declaring that he would not sell it at that rate. The defend- 
ant answered that he had already disposed of the money, 
and would see about it; Robinson failed a day or two after. 
Under those facts the plaintiff claims the money taken by 
defendant as being yet his property, while defendant contends 
that he purchased it from Robinson in the usual course of 
business, and has carried to his credit the net proceeds of this 
money at twoand a half per cent. in an account current 
annexed tohis answer. The case was tried by a jury wha 
brought in a verdict for defendant. The judge below over- 


‘ suled a motion for a new trial, declaring that he was satis- 


fied that the verdict should have been for plaintiff, but that as 
the evidence was clear and uncontradicted, this court might 
render such judgment as the justice of the case required. 
The only question to be solved is one of fact, to wit; 
whether there has been a sale of this Illinois money, which 
according to the evidence belonged to the plaintiff. Defend- 
ant has attempted to prove a sale by the testimony of a single 
witness taken by commission before a justice of the peace : 
He states that on the 19th of February at 11 o’clock, A. M., 
Robinson in his presence agreed to sell this uncurrent money to 
defendant at a discount of two and:a half per cent.; far from 
being supported by any corroborating circumstances, this testi- 
mony is directly contradicted by Robinson who denies having 
made any such agreement with defendant, either on the day 
alluded to or afterwards. When Robinson at about 3 o’clock 
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“Bivrstw Drer. on the same day sent to get the money back, defendant did | 
December, WHO. 01 assert any right to it by purchase from Robinson; by 
Sausaxvs answered only that he had already disposed of the money, 


weasrer, nd would see about it; notwithstanding this answer, jx 


Uneurrent mo- Would appear that defendant still had the money in his pos. 
rey left, in. the session at that hour, for his clerk testifies that it was puting 


er, to sell at drawer and did not remain longer on hand than that day or 
ken by another the next. He thought it was sold the same evening, but 


broker, havin j i , i 
pcm wie could not swear that it was not in defendant’s possession the 


and a creditor of next day, and that it was about three o’clock on the 19th that | 


the first, und : : i i i 
pretency of sell. defendant directed him to credit Robinson on his account 
me cima current with the net proceeds of this money at two anda 


~ in payment of half per cent. Upon the whole the evidence has appeared 
t, without : . j 

the consent of to Us insufficient to establish the agreement which alone 

th ther; but i i 

the tue owner COUld authorize the defendant to apply this money to the 


and original de- payment of his own debt; admitting that he honestly beliey. 
positor will re- i Sols : ’ 
cover its valuesed that Robinson was selling it for hisown account. Lonis. 


inhishands. jana Code, article 2257. 


It is, therefore, ordered, that the judgment of the court 
below be reversed ; and this court proceeding to give such 
judgment as, in their opinion, should have been rendered 
below, it is ordered, and adjudged, that the plaintiff do 
recover of the defendant the value of said notes, at a dis- 
count of one and a half per cent, to wit: Nine hundred and 
eighty dollars and eight cents, with interest and costs in both 
courts. 
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MUNICIPALITY NUMBER TWO vs. M‘DONQUGH. 


| SPPRAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 

he acts of 1832, “for opening and improving streets and public places in 
* New-Orleans,” does not authorize the commissioners to assess a tax on 

the neighboring proprietors of grounds, for the purpose of clearing, gra- 
ding, draining and improving streets in their vicinity, already opened 
and dedicated to public use, when no portion of the disbursements is for 
~ lands taken or to be taken for new streets. 

The act of 1832 is enacted for the exclusive and special object of author- 
izing the city council to take lands or lots, to remove any buildings or 
improvements, necessary for the purpose of opening, extending, enlarg- 
ing, straightening or otherwise improving any street or public place, on 
due compensation being made to the parties and persons to whom the 
Joss and damage occasioned thereby exceeds the advantage and popes 
thereof. 

An opposition to the proceedings of the report of commissioners under the 
act of 1832, for opening streets, &c., which is in the nature of a perempto- 

" ryexception, destroying and defeating the right and power assumed by 


the corporation, alleging the proceedings are null ab initio, may be put in 


at any time before judgment homologating the report. 


This case comes up on an opposition, in the nature of a per- 
emptory exception, to the report of commissioners appointed 
under the 3d section of the act of 1832, for opening and ex- 
tending streets in the city of New-Orleans. In July, 1838, 
the Municipality Number Two petitioned the court for the 
appointment of three commissioners of estimate and assess- 
ment, alleging they were desirous of opening and improving 
certain streets, within their limits; the same having been 
applied for by a number of owners of property and residents 
in the part of the city intended to be improved and benefited; 
and that notice of said intended improvements had been duly 
given. 

The commissioners thus appointed were qualified, entered 
on the duties allotted to them, and made a report, which is 







M‘DONOUGH. 
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Easter Disr. stated in the record to have been filed on the 15th Augie 4 
December, 180. 1840. It appeared the assessment of taxes was made on me | 
WURMCIPALITT neighboring property holders, for the purpose of prolonging a. 
numpen TW several streets in the rear of, Municipality Number Two, by” 
running them further into the swamp, and for grading and 


ditching them, and also for draining and clearing the rear of 
this section of the city. 

John M‘Donough, one of the property holders assessed) 
excepted to and opposed the whole proceedings, as set forth 
in the petition ; that it was not such a case as is contemplated 
and provided for in the act of 1832, for opening streets, &&,, 
under which these proceedings were had, and that neither 
himself or his property were liable to any assessment therefor, 
in manner and form, as is sought, &c.; there being no pro. 
perty required to be taken, or any other matter or thing ne. 
cessary to be ordered or decreed under said act. But that 
the whole improvements sought by said proceedings, being 
the ordinary improvements on streets already open and pub. 
lic, consisting of works to be done in the usual and ordinary 
manner, by the municipal corporation. He prays that the 
-report of the commissioners be rejected, and that the whole 
proceedings be dismissed. 


On these pleadings and issues the case was tried. 


The principal question involved was, whether this case 
came within the provisions of the act of 1832, providing for 
opening, &c., streets in New-Orleans: Session acts of 1832, 
p. 133. 

The district judge was of opinion, the whole proceedings 
were unauthorized by any law, and gave judgment dismiss- 
ing them. The plaintiffs appealed. 


Carter, for the appellants. 


Grymes, contra. 
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Simon, J., delivered the opinion of the court. i 
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The record shows, that on the 24th July, 1838, plaintiffs Basrenmeiier: 
sioned the court of the first judicial district, for the pur- December, 1849 


of obtaining the appointment of three competent persons 


th | oh as commissioners of estimate and assessment, acgording 
ng and | ioalaw of the legislature, entitled “an act to regulate the 
rear of opening, laying out, and improving streets and public places 

in the city of New-Orleans and its suburbs, bnoanpennies and 
sessed non-incorporated, and in the banlieus of the same,” approved 
‘i tort on the 3d April, 1832. Their alleged object was the open- 
plated ing and improving of certain streets, within the limits and in 
s, &é. therear of their municipal corporation ; and, accordingly, 
neithas printed advertisements were regularly published, in both lan- 
erefor es, giving a description of all said improvements, in con- 
+ pid: formity with the law, and i in pursuance of certain resolutions 
ng ne. of the council of the said Municipality, passed on the ASth 
t tha, | May, preceding. The three commissioners were appointed 
being by the district judge, on the same day the petition was pre- 
d pub. sented, and having been regularly sworn, on the 9th March, 
dinary 1840, they proceeded to make a report, in which they im- 
at the posed and assessed a tax, to be levied upon the neigh- 
whole boring proprietors of the streets to be opened and improved, 

for the purpose of defraying the necessary expenses occa- 

sioned by the improvements. On the 12th of August, 1841, 

John M‘Donough, one of the proprietors sudject to taxation 
S case |} under the report, made opposition to its homologation, alleging 
ng for that the case set forth and exhibited by the petition, is not 
1832, such an act as is contemplated and provided for by the act of 

the legislature, under which the proceedings were had; that 
dings neither himself nor his property, mentioned in the report of 
miss- the commissioners named by the court, are liable to any as- 





sessment therefor, in the manner and form as is sought by 
the said proceedings ; that there is no property taken or re- 
quired to be taken under the provisions of said act, but that 
the whole improvement sought by the said proceedings, are 
the ordinary improvements on streets already open and pub- 
lic, consisting of works to be done and performed in the usual 
and ordinary manner, by the municipal corporation. He 
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Easteun Dist. prayed for the rejection of the report, and that the whats | 
December, 1840. proceedings be dismissed. The inferior court sustained the 
opposition, and dismissed the proceedings, at the cost of the j 


MUNICIPALITY 
NUMBER TWO 
v8. 

: M‘DONOUGH. 


The act of 1832, 
‘¢for opening 
and improving 
streets and pub- 
lic places in N. 
Orleans,” does 
not authorize 
the commission- 
ers to assess a 
tax on the neigh- 
boring proprie- 
tors of ground, 
for the purpose 
of clearing, gra- 
ding, draining 
and improving 
streets in their 
vicinity, already 
opened and ded- 
icated to public 
use, when no 
portion of the 
disbursements is 
for lands taken 
or to be taken 
for new streets, 





CASES IN THE SUPREME COURT 


municipality, from which judgment, the latter appealed, 
From the evidence of the case, it appears, that the stregtg 
to*be opened and improved under the report, are those laid 
down and represented in a plan produced by plaintiffs, which 
shows an anterior dedication of said streets ; that the appli- 
cation was made to the Municipal Council, by proprietors jp 
the rear, for the opening and improving of said streets ; that 
the disbursements, as mentioned in the report of the commis. 
sioners, were for cutting the timber, grading the streets, cut. 
ting a canal across the two wards, for the purpose of draining 
the water off; and that no portion of the amount disbursed 
and assessed, was paid or to be paid, for any land, taken or 
tobe taken. Indeed, this has been admitted by both parties 
It is clear, thatthe provisions contained in the act of the 
legislature, under which the application was made by the 
municipal corporation, to the District Court, have been enact. 
ed for the exclusive and special object of authorizing the city 
Council to take any lands or lots, to remove any buldings and 
improvements which may be found necessary, within the 
meaning and intention of said act, for the purpose of opening, 
extending, enlarging, straightening or otherwise improving 
any street or public place, in any part of the city, provided 
due compensation be made to the parties and persons, to 
whom the loss and damage occasioned thereby shall be deem. 
ed to exceed the benefit and advantage thereof, for the ex- 
cess of said damage above said benefit; to be ascertained in 
the manner provided for by the said act. And itis equally clear, 
that the duties of the commissioners of estimate and assess 
ment, to be appointed under said act, are limited to regulating 
the terms of, and determining the amount of any loss or be- 
nefit resulting from the forced appropriations which the City 
Council, at the request of a certain number of owners of pro- 
pérty in the neighborhood where the improvements are to be 
made, may think proper and necessary to order, under the 
provisions of said act. Those commissioners are to be appoint. 
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diber by the district or parish courts, are to be selected out of EasrEnx ™. 
the mass of tax-paying citizens, and have to fulfil the impor- can 
tant duty of making a just and equitable estimate and assess- MUNICIPALITY 
ment of the loss and damage, and of the benefit and advan- a 
tage to be caused or derived to the respective owners, lessees, par- ™“PoNoven. 
ties or persons, respectively interested in the lands and premises 80 
required for the purposes provided for by the said act: Laws of 
1832, p. 133. ye 

We have looked in vain for any provision in the said act, 
authorizing the City Council to impose a tax on any particu- 
lar portion of the inhabitants, in any manner but that pointed “The avt of 1852 
outby law, to defray the expenses occasioned by such improve- inemaeenny pe 
ments as those contemplated by the report complained of ; special object of 
and we have come to the conclusion, that commissioners un- City Comal te 


‘ , . j take land 

der this law are not to be appointed and have no function to ite ee 

perform, unless the property of individuals or corporations be any’ buildings 
or improve- 


required for public service or convenience, and that, there- jrents oe 






i i i for th 
fore, the proceedings which gave rise to the present contro- of oan ia 
versy, are entirely foreign to the true object of the law, and tending, a 

: : ; ing, straighten- 
contrary to the intention of the legislature. We must, there- ing or otherwise 
fore, concur with the judge @ quo, in his opinion that “ what. street Ge publ 
is called in this case an estimate and assessment, by com- place, on. due 

; ae: h compensati 
missioners appointed under the act of 1832, is, in reality, no- ing made t the 

ne 7 este c 
thing else than the imposition of a lax, by an authority paver ts coke" 
not recognized by law ;” and that the act in question, being oss and damage 


aes : : occasioned there 
not one of taxation in its direct object, whenever the corpo- by, exceeds the 
ration undertakes to act under a special law, they must bring ee ee 
themselves strictly within its provisions. 
Under the general power given to the City Council, 2 Mo- 
reau’s Digest, p. 111, they have the right of imposing a general 
or a special tax, as to them may seem proper, on the real and 
personal property within the city, for the supplying of any de- 
ficiency which may exist in their funds, and for any purpose 
which the police and good government of the city may require. 
It is true, this taxation need not be uniform: 1 Louisiana 
Reports, 1; but it is equally obvious, that this tax cannot be 
levied on the inhabitants of the corporation, or their propeity, 


68 VOL. XVI. 
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Eastsen “Dist. in any other manner but that prescribed by the law from 
December, 1840. which the power is derived: 2 Idem., 131, section g 
moxtcraurrr But it is contended, that John M‘Donough’s opposition 
nae Two comes too late, and that he ought to have resisted the pas. 
m‘poxouex. sage of the ordinance, on the publication in the newspapers, 
as required by the second section of the act, and previous to 
the Council’s proceeding to act on the propositions made by. 
iiicataeatiin the neighboring proprietors. This objection cannot be gus 
to the proceed- tained. Had the ordinance been passed and the proceedings 
sal othe te" of the commissioners been carried on, within the meaning, 
ee of nig” intention, and object of the law under which the application 
for opening was made to the District Court, the opponent might, perhaps, 
—, ane have been precluded from making opposition to the homolo. 
— - * gation of the report of the commissioners so appointed, within 
tion, destroying the purview of the said act, unless showing, according to the 
_ > gue, third section thereof, and within ten days from the filing of 
ake eae. said report, that his rights and interests are affected thereby ; 
tion, alleging but in this case, the opposition must have the effect of a per- 


d Mer 
ce alebinie, emptory exception, which goes to destroy and defeat the right 


oe were a or power assumed by the corporation, whose proceedings are 


judgment homo- nyll and void, ab initio; and that can certainly be shown at 

logating the re- . : 

port. any stage of the said proceedings. 
Under this view of the case, we think the district judge 

did not err, in sustaining John M‘Donough’s opposition, and 


in dismissing the proceedings. 


a 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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BANK OF ILLINOIS vS SLOO & BYRNE ET AL. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Acceptors of bills of exchange drawn on their letter of credit, addressed to 
the payees or purchasers of the bills, are absolute acceptors and not guar- 
entors. 

Where guarantors receive no notice of the acceptance of the guaranty, or 
of the various advances made, or bills drawn on it until after their dis- 
honor, they are discharged by the laches of the holders or creditors. 

Itis the duty of creditors or holders of bills drawn under guaranty, within 
areasonable time after the advances are actually made, to give notice 
thereof to the guarantors, informing them that reliance is placed on 
their guaranty to insure repayment. 

A party giving a letter of guaranty, has a right to know whether it is ac- 
cepted, and whether the person to whom it is addressed, means to give 
credit or make advances on it or not. 

It is always with reluctance the court pronounces on the unconstitutionality 
of laws, and especially those of a sister state, and where the judicial tri- 
bunals of the state have pronounced on their validity this court will re- 
cognize them as constitutional. 


This is an action by the plaintiffs as the holders of ten bills 
of exchange, drawn by A. G. Sloo & Co., on the defend- 
ants, Sloo & Byrne, of New-Orleans, drawn and sold to the 


plaintiffs on the following letter of credit, written by the 


drawees to the plaintiffs. 
“New-Orleans, 23d December, 1836.” 
“Messrs. A. G. Sloo & Co., of Alton, Illinois, are hereby 
authorized to value on us at such times, and for such sums 
as may suit their own convenience, to the extent of fifty 
thousand dollars. Their bills on us for that amount, nego- 
tiated through your institution, or any part thereof, shall be 
duly honored and paid by your obedient servants. 
SLOO & BYRNE.” 


“To the cashier of the branch of the 
State Bank of Illinois, at Alton.” 






' BANK OF ILLI- 


v8. 
8L00 & BYRNE 
ET AL. 
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Eastzry Distr. “We do hereby guaranty the punctual payment of, 
December, 1840. }i]] drawn and negotiated upon the faith of the withinley 
eocal “SHIELDS, TURNER & RENSHAW: mn 


BANK OF 
NoIs 
v8. 


SLOO & BYRNE 
ET AL. 
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“A.W. & R. M. HAINES.” 


‘A. G. Sloo & Co., in the spring of 1837, drew ten bil 
now in suit on this letter, and sold them to the plaintiqy 
which were all duly accepted, payable four months ater dat 
and sight, and protested for non-payment at mata 
amounting in the aggregate to thirty-seven thousand gig. 
hundred and thirty dollars. a 

The plaintiffs pray judgment against Sloo & Byrne, % 
acceptors, and Shields, Turner & Renshaw, and A. W,& 
R. M. Haines, as guarantors for the amount of these bills, 
and all damages and costs. , 

The defendants, Sloo § Byrne, excepted to the plaintifiy 
right to maintain this action, because the plaintiffs are note 
legally constituted corporation, under the constitution and 
laws of the state of Illinois, and that they cannot maintaiy” 
this action in their corporate name. T 

2. That the debt sued for, has been satisfied and paidon 
an execution, and judgment obtained in Illinois, against the 
principal debtors and drawers, A. G. Sloo & Co. “a 

3. That if said debt is not satisfied or fully paid, these te 
spondents are discharged, by the release of A. G. Sloo, 
in consequence of the act of the plaintiffs, who was the 
principal member of the firm of A. G. Sloo & Co., and for 
whose accommodation, principally, they guarantied and ae 
cepted the said bills. They pray to be dismissed. 

Shields, Turner & Renshaw, excepted to the plaintifiy 

































right to sue in their corporate capacity, as not being legally 
constituted, and unconstitutionally incorporated. They —-. 
all liability as guarantors. 

A. W. & R. M. Haines, also excepted to the constitutio 7 
ality of the plaintiffs as a corporation, and to sue in their cote | 
porate name. For answer, they deny all liability as g a 
antors for want of notice, &c., and by the release of A. a 
Sloo, from his liability as drawer and for whose benefit'a 
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accommodation the bills were accepted and guarantied. Easrzaw Dist. 


1 These exceptions were all overruled. A mass of testimony December, 1840. 
‘ ————S—S—==== 
The plaintiffs instituted y.xx or mu 





was taken and read on the trial. 
suit in Illinois, against A. G. Sloo & Co., soon after the bills 
in question were drawn and accepted, to wit, in April 1837, 
including all their liabilities of every character; A: G. Sloo, 


was absent: from, the state in New-Orleans,.. H..M‘Clintock 


his patther, gave a power’of attorney’ to a lawyer, to confess 


judgment in the name of the firm, and at the May term," 


1837, of the circuit court of that state, judgment was ren- 
dered by confession against Sloo, and against M‘Clintock, for 
alarge amount, (one hundred and twenty-five thousand dol- 
lats,) apparently embracing every liability which they had 
come under to the plaintiffs, whether due or to become due. 

A. G. Sloo, on his return to Illinois, disavowed any act or 
authority to confess judgment for him, and carried this case 
before the Supreme Court of the state of Illinois, by writ of 
error, in which the judgment was reversed antl vacated as to 
him. 

It was admitted there was no notice given to the guaran- 
tors of the acceptance of the bills, or, in fact, that the plain- 
tiffs had accepted, and agreed to take and discount these bills 
on the faith of the letter of credit. 

There was judgment against the acceptors for the amount 
of the bills sued on, and in favor of the guarantors distharg- 
ingthem. The plaintiffs and acceptors appealed. 


L. C. Duncan, for the plaintiffs. 
Barton, Eustis and Potts, for defendants and guarrantors. 


Martin, J., delivered the opinion of the court. 


This suit was instituted to recover the amount of ten bills 
of exchange, accepted by the defendants Sloo & Byrne, the 
payment of which was guarantied by the other defendants, 
Shields, Turner & Renshaw, and A. W. & R. M. Haines. 

There was judgment against the acceptors, and for the 
other defendants. The acceptors and the plaintiffs appealed. 
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EasTsan _ The facts of the case are these. Sloo & Byrne w 
ree, letter to the plaintiffs, promising to accept and 
Bank or rix1- drawn on them by A. G. Sloo & Co. of Alton, Illi 
‘~~ discounted by plaintiffs, to the amount of fifty ‘hoomad a 
wank eae lars. The other defendants, by an endorsement on said le 
ter, guarantied the payment of such bills as might be 
in pursuance thereof. Bills to the amount of thirt | 
thousand six hundred and thirty dollars were 
gheceptors of drawn, discounted and accepted, but protested for n 
drawn on thar Ment. The defence of the acceptors is, that they are. guar. 
letter of credit antors only, the bills being drawn with the knowledge of the | 
payers oP par plaintiffs, for the accommodation of the drawers, and 
bills, are ao plaintiffs having doubts of the solvency of the drawers, pr 
no Ae pec vailed on M‘Clintock, one of the partners of A. G. Sloo & a | 
tors. to give a power of attorney, on which judgment was nat 
fessed for the firm to the plaintiffs, in one of the Dj 
Courts of the state of Illinois, for a sum exceeding the amnongh 
of the liabilities of the firm tothem. That on this judgment ” 
. property of the firm to the amount of sixty-five thousand doh _ 
lars, was seized and sold, and afterwards, A. G. Sloo, the 
partner of M‘Clintock, who was then absent, returned and } 
obtained the reversal of the judgment as far as it concemed | 
him; that consequently the debt of the firm, as far asit related 
to M‘Clintock, was merged in the judgment, and so far agit | 
Where guar- concerned A. G. Sloo, extinguished by the judgment ob, | 
antors receive no tained against his co-partner, which released the latter from J 
ceptance of the the original debt, and operated a release of his joint debtor | 
guaranty, or of The power of attorney under which judgment was com - 
yances made, or fessed, bears date the 20th April, 1837. At that period, all 7 
until after their the bills sued upon, had been accepted, and none of them | 
Pc ec had yet become payable. The first was at maturity the 4th ; 
faches of the June, and the last on the 6th of August; and judgment wag” 
itors, confessed the 4th of May, 1837; so that at neither of thess 7 
two periods, had the plaintiffs any claim against the firm, on 5 : 
the bills sued on, which at that time, as far as they could be, | 
were duly honored. There can be no discharge, unless the | 
debt was included in the judgment. The plaintiffs should | 


have shown this clearly ; and the facts proven, present alvidy 
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sumption that the judgment did not include the Easrens pend 
atof these bills. Judgment was, therefore, correctly : 


—— 
against the acceptors. meg gel 
4 0 the guarantors, they claimed a discharge on account v8. 

=} ofthe laches of the plaintiffs, who neglected to give them any “°° & BENE 

14 jolice of their acceptance of the guaranty, or of the advances 

i "made thereon, until after the dishonor of the bills. Judge bees 
| Slory, in the case of Cremer vs. Higginson et al., 1 Mason 340, of creditors or 


dhis opinion, “that it was the duty of the plaintiffs holders of bills 










: i ty, with- 
| within a reasonable time after the advances were actually made, gereety, ee 
of the | to give notice thereof to the defendants, and that reliance time after’ the 


was placed upon their guaranty to insure repayment, and if patra 3 


1 notice was not given in a reasonable time, nor until after a give prema ny 
” : és ° e guara 
& Co, 1 material change in the circumstances of the debtors, such tors, in orming 


8con- | Jgehesof the plaintifls, was a complete discharge of the defend- sacs to panda 


istrict | “antsfrom their guaranty.” In the case of Douglas et al. vs. peal eens 


nount ; Reynolds et al.,7 Peters, 113, judge Story, in delivering the ment. 

ment) opinion of the court, said, “a party giving a letter of guar- A peeesail 
d dol. | ranty, has a right to know whether it is accepted, and a letier of guare 
» the | whether the person to whom it is addressed, means to give wy: Sees va 


i a : ; ial it is acce 
dand J ¢redit on the footing of it or not. It may be most material it: 
ered | not only as to his responsibility, but as to future rights and person to whom 
lated _ptoceedings. It may regulate, in a great measure, his course seems 
‘8816 | of conduct, and his exercise of vigilance in regard to the party — ee 
t ob } in whose service it is given.” In the present case, no notice not, 


ftom 4 had been given of the acceptance of the guaranty, or of any 
Dior. advances made on it at the time they were made, nor until the i is sti 
circumstances of the debtors were materially changed by the with reluctance 


con 
1, all 7 dishonor of the bills. Judgment was consequently, properly — rath 


: ; ae ; secdhinak: 
hem 7 given against the plaintiffs, as regards the guarantors. ity of Ia aaa 
Ath } An objection was made to the right of the plaintiffs to sue, especially those 


Was} onthe ground of the unconstitutionality of their charter. It a whee Ge 
hese | was granted after the territory of Illinois became a state, the Pr aprenptony 
40H } constitution of which, prohibits the legislature from charter- pronounced on 
1 be, ing any bank, except one “State Bank.” The plaintiffs oi cont a 
ithe } were incorporated under the style of the “ President, Direc- ee 
ould 4} ors and Company of the State Bank of Illinois.” It is con- 


vid ® tended that they are not a state bank, because their capital is 
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Basten Dist. not wholly the property of the state. 
December, 1840. reluctance that courts of justice pronounce on the uncon, 
BANK OF ILLI- tutionality of an act of the legislature. And this relue 


stoo&BreNe act of the legislature of a sister state. The state of ij 


were all due, and protested for non-payment. 


CASES IN THE SUPREME COURT 


It is always with’ 






is much increased, when they are called upon to review) 











has reserved an interest in this bank. They have styledig 
‘the State Bank.” They do not appear to have chartered any 
other. The legislature has construed the clause of the con. 
stitution referred to, as authorizing the plaintiffs’ charter, 4 
state court has entertained suits under it, the Supreme Cogy 
of that state has affirmed the judgment. It does not 

to us that the judge a quo erred in overruling this objection, 












































It is, therefore, ordered, adjudged and decreed, that the 
judgment of the inferior court be affirmed, with costs, 





STATE BANK OF ILLINOIS vs. SLOO & BYRNE, ETAL, — 
ON AN APPICATION FOR A REHEARING. i 


Where a judgment has been rendered against two commercial partners 
the confession of one, which is on a writ of error reversed and raced w 
to the other, he is not thereby released from the original debt by a merge 
of the debt in the judgment. 

If judgment be obtained against one of several debtors in solido, the othan 
cannot resist the demand of their creditor on the ground that the debtis 
merged in the judgment against their co-debtor. . 

Eustis, Potts and Barton, insisted on a rehearing in this 
case, on the ground that the court had mistaken the factit” 

stating and assuming the hypothesis that the bills sued a 

were not included in the judgment obtained by the plaintiffs 

in Illinois, against the drawers, A. G. Sloo & Co. They 
showed that they were so included, although not at maturity 
when that judgment was rendered. This fact is shown bp 
the remitlitur entered by the plaintiffs afterwards, when they) 
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‘idler, entered after the drafts were due, a perfect demonstra- 
tion that the liabilities of the drawers were included in the 
; ent? The remitlitur is conclusive evidence of what? 
It/proves that at the time it was entered the judgment 
was for more than covered all the liabilities of -Sloo & 
Go. At this time the drafis were protested and the draw- 
es’ liability on them were fixed; but still the judgment 
was for too large an amount by fourteen thousand dollars. 
On this point there can be no mistake, and the court will be 
satisfied on a more thorough consideration of the evidence. 

§. By the irregular and illegal proceedings of the court 
in Illinois, A. G. Sloo is released from this debt, which is 
merged in the judgment standing alone against M‘Clintock. 


is 


545 





9. Is not the remitlitur for the sum of fourteen thousand E«srzaw Dist. 
December, 1840, 


BANK OF ILLI- 


NoIs 
ve. 
sLoo & BYREF 
RT AL, 


The letter of credit and acceptance of the defendants was _ . 


for the benefit of A. G. Sloo & Co. alone, and by dis- 
charging Sloo from all liability on the bills in suit, the defend- 
ants are deprived of all recourse on him in the event of pay- 
ing said bills. See 3 Wendell’s Repor ts. 

4, Was not the letter of credit given for the benefit and 


accommodation of A. G. Sloo & Co., as is alleged; and - 


were not Sloo & Byrne accommodation and not ordinary 
acceptors? If so, they are not principal debtors, but only 
those who were accommodated, viz: A. G. Sloo & Co.! 
This being the case, a release, no matter from what cause, of 
one of the principal debtors, discharges the accommodation 
acceptors or sureties from the whole debt. The evidence 
shows that Sloo and Byrne were largely in advance to A. G. 
Bloo & Co., when the bills were at maturity. It is clear 
they were drawn upon and accepted by Sloo & Byrne for the 
accommodation of the drawers exclusively. 


Mariin, J., delivered the opinion of thé court. 


A rehearing in this case has been asked on the suggestion 
of anerror, into which the court has fallen in a matter of 
fact, to wit : that the debt for which the defendants are sued, 
was not included in the judgment, which the plaintiffs 
69 VoL. xvi. 
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Eistzax Drsr. Obtained in the state of Illinois against the drawers of the } : 


December, 1840. hills sued on. 
BANK oY mz- he defendants urge that if this debt was included in the 





oar judgment referred to, they are(discharged, because A, g — 
sx00 & nraxz Sloo, one of the drawers of the bills has obtained a reversal 


=r 4s of the judgment ; and his partner, M‘Clintock was discharg. 


ed, from the original claim of the bank against the firm, by 
its being merged in the judgment. This is a non-sequituy, 
Where ajudg- he reversal of the judgment as to Sloo, left him in the sity. 


ment has been ationin which he was before the inception of the suit ip 
rendered against 


two commercial Which the judgment had been obtained. The judgment 


a =o remaining in force against M‘Clintock his partner, the debt ag 


ba ny on * to him is indeed merged in the judgment, by which ithas 
versed and va- passed in rem judicatem. If the bank has claims on other 


sly dad the parties, who were the co-debtors of the same debt, either 


thereby released princi ry, there is no merger as to them, in the 
from the origival principal or accessory, g m, in the 


debt byamerger judgment against M‘Clintock. If judgment be obtained 


the jadgment. against one of several debtors in solido, the other cannot 


el ge resist the demand of their creditor, on the ground that the 
gainst one of debt is merged in the judgment against his co-debtor. The 


wee, the ote, surety cannot urge that by a judgment against the principal, 


- cannot resist he is relieved from his suretyship by the merger of the obli- 


their creditoron gation of the principal therein. We can discover no teal 
d that ; é : . 

= abt is i or material error in the judgment rendered herein, and the 

= - judg first decision must remain undisturbed. 


their eo-debtor. The rehearing is therefore refused. 
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FINK 08. LALLANDE ET AL. — Eastzenx Dist, 
December, 1840. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. ——— 
FINK 
e sheri dto make further sei der th i ‘vs. 
The sheriff may procee make er seizures under the same writ of eid 


“ fert facias, if by the sale of the property first seized, it is insufficient to 
“gatisfy the writ. 
The want of docketing a judgment does not prevent its being executed. 
Aseroll, with the letters L. 8. written in it, will be a sufficient seal to a writ 
offieri facias, when it does not appear the court had any other. 
Asheriff’s return is prima facie evidence of the legality of his acts; and it 
becomes the duty of the party attacking the validity of a sheriff’s sale, to 
’ prove that the formalities required by law were not complied with. 
Ifalevy be made, within or before the return day of the execution, the 
_ sheriff may proceed to sell afterwards, even after the return of the writ. 
The appraisement is immaterial, in a sheriff’s sale on twelve months’ 
credit when the property must be sold for whatever it will bring. 
Before the adoption of the constitution, a compliance with either the English 
or French text of the law was sufficient. 


After a lapse of twenty years, the legal presumption is in favor of the sher- 
iff’s acts, and of the legality and validity of a sheriff’s sale. 


This isan action for slander of title and disturbance of 
possession of the plaintiff, as the owner and possessor of a city 
lot, by the defendant, who claims to be owner; exercising 
actsof ownership over it, by hauling earth and placing it 
thereon. He prays to be quieted in his title, and that the de- 
fendant be enjoined and prohibited from disturbing him in the 
possession thereof. 
The defendant pleaded a general denial, and avers that he 
is the true owner of said lot, situated at the south west cor- 
ner of Perdido and St. Paul streets, which he purchased of 
Jean Gravier’s curator, the 21st July, 1836, by notarial act, , 
and that he is the true and legal owner thereof. That the 
plaintiff ’s titles set up, under which he claims, are null and 
void, and can have no effect against third persons. Where- 
fore he prays that this suit be dismissed. He also prays that 
Gravier’s curator be called in warranty. 
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December, 1840. 
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Gravier’s curator pleaded a general denial to the plai 
petition ; and averred that the sale to Lallande was valid and 


made in virtue of an order of the Court of Probates, Hy | 
further averred, that the plaintiffs titles were null, and the . 


sales under which the property is claimed were not made jn 


conformity with the provisions of law required in forced 
alienations. He expressly denies that the plaintiff has eye ” 


been in possession; but that on the contrary, Jean Grayier 
was in possession thereof up to the time of his death jy 
October, 1834. He prays that the suit be dismissed. 

Upon those pleadings and issues the cause was tried, ~ 

The plaintiff claimed under a sheriff’s sale made in 1814 
under execution which issued ona judgment obtained bya 
certain Madam Rabasse against Jean Gravier. The particulars 
and facts of this sale are specially and fully set forth in the 
opinion of the court. 

There was judgment enjoining the defendant from com 
mitting disturbances of the plaintiff’s possession, and that 
the plaintiff recover one dollar in damages, with costs ; the 
defendant to recover one dollar and costs from his warrantor, 
reserving to defendant and his warrantor the right to sue for 
a rescission of the sheriff’s ‘sale under which the plaintiff 
claims. Gravier’s curator, called in warranty, appealed, 


G. and H. Strawbridge, for the plaintiff. We claim the 
lot in dispute, under a sheriff’s sale to one G. Wirtenbacken, 
in 1814. The conveyances or chain of title, from him to the 
present plaintiff were not contested. 

2. The sheriff’s sale is valid. We show ajudgment, exe. 
cution and regular sale under them, which is all that can, 
be required at this day; more than twenty years having 
elapsed. It cannot be expected to reconcile supposed errots 
of dates, blunders and irregularities of sheriff’s and clerks in 
the minutia of their proceedings in by-gone days, like other 
obligations and duties required of the present generation. 

3. But our claim does not rest solely on the validity of the 


gheriff’s sale or the requisites of a perfect title. It restson 


prescription, on a just title translative of property ; possession 
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faith ; a sale valid in form; title derived from the Easream. Disz. 
idand | ‘yal owner, and held in good faith under the reasonable December, 1840. 
1 julicf.in its validity and justness. Louisiana Code, 3445, 





and the | dieg 3450-1, 3447. v8. isis 
made in | ean 





~ I Janin, for the defendant and warrantor, relied on the 






ep 1 following points in argument: 
Grate 1, The plea of prescription cannot be made by the plain- 
cath ig iif, Forif it were true, that he had such a possession as 


would prevent the defendant from claiming the property in a 
d. 9) f_ petitory action; that the defendant was deprived of suing 
for the property ; still the defendant as such may oppose the 


n 1814 

ed i pullity of the sale under which he is himself sued. Que 
licularg alia sunt ad agendem, perpetua sunt ad excipiendum. 
1 in the § Martin, N. S., 696 ; 1 Idem., 468; 7 Toullier, 708. 


9, The defendant being in possession, and showing an old 
n com. | possession under a good title, will be presumed to have pos- 
1d that } sessed during the intermediate space of time. 

Is ; the §. He who claims under a title which is void, though he 
Tantor, believed it to be good, will prescribe only by thirty years. 

sue for Part. 3,1. 29 t. 25, Gloss No. 3. Gregory Lopez. 
laintiff f ~ 4 He who has held property for thirty years in good faith 
d. and is dispossessed of it, may recover it back from the pos- 
im the sessor, unless this possessor be the true owner. Part. 3, t. 
acken, 19, 1. 21. Part. 3, t. 29, l. 21. The defendant was in 
to the possession and had filled up the ground. 

5. Corporeal possession is necessary to prescriptions. Part. 
t, exe. $,t. 30,1.6; 7 Martin, N. S., 122; 9 Marlin, 45, 175, 
at can: 170; 11 Idem., 17. 





aving 6. A sheriff’s sale, which describes the property so imper- 
errors fectly that its locality cannot be ascertained without further 
rks in inquiries, unaccompanied by any act of corporeal possession, 
other isnot a title on which prescription can be based. There is 
Dn. no room for constructive possession, when not even the: 
of the recorded title conveys notice of what is claimed under it. 
sts on With what strictness symbolic delivery is to be construed, 


pasion @ appears from the case of Copelly vs. Daverges, 11 Martin, 641. 
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Easrexx Dr. A defendant in execution is not a party to the sheriffs sale. | tit 
December, 1840. Delogny vs. Smith; $ Louisiana Reports, 418. "This coneeat | 2 

to the alienation is supplied by certain formalities, by which — 
alone he can be deprived of his property. Where these for. _ 


FINK 
V8. 


LALLANDE ET AL. 
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malities are not complied with, the sale is similar to a private 


act, without the signature of the vendor. It isa title defec. 
tive in form, and not sufficient for the prescription of ten and — 


twenty years. 
Simon, J., delivered the opinion of the court. 


Plaintiff alleges that he is the owner of a piece of ground, 
at the corner of St. Paul and Pigeonnier or Perdido streets; 
containing one hundred and twenty feet front on the formerand 
two hundred feet on the latter; which lot is the west corner 
of said Perdidoand St. Paul streets; which he has held by 
a just title, and together with those under whom he claims, 
by a quiet and undisturbed possession of more than twen 
years. He also states that he has been disturbed in his pos. 
session by the defendant, who gives himself out as the owner 
of the lot, and is about improving the same, and prays for 
four hundred dollars damages against said defendant, and 
that his vendor J. H. Holland, be called in warranty, and 
in case he should not succeed in maintaining the title by him 
transferred to plaintiff, he be condemned to pay ten thousand 
dollars damages. Defendant Lallande joined issue by aver. 
ring title in himself, as purchased from N. B. Lebreton cura- 
tor to the estate of Jean Gravier, at the public sale of the 
property of the succession, and according to a plan made on 
the 3rd September, 1634. He further alleges that the titles 
filed by plaintiff, are null and void and can produce no efléet 
against third persons; that he, the defendant, has made im- 

provements on the lot in question to the amount of one thou- 
sand dollars; and concludes by praying that plaintiff’s peti- 
tion be dismissed, that the curator of the estate of Gravier 
be called in warranty, and that in case of eviction, he be 
condemned to pay him one thousand dollars damages. The 
warrantor also answered by pleading the general issue, 
admitting the sale made to defendant, and further averring 





SSR ESZEOS SESE SE PEF ESETSE™ LS ERE EE EERE 

























’seale, 


which — 
¢ for. 
Private 
defec. 


OF THE STATE OF LOUISIANA. 551 
| shat the plaintiff’s title is null and void, as none of the for- Easrznw Dist. 
: ate required by law in forced sales were complied with ; December,1840. 


pe also denies that plaintiff ever was in possession of the ~~ 
emises, Which, on the contrary, always remained in Gra- Cae 
vier’s possession until his death in 1834; and prays for eres 
dismissal of plaintiff’s action. The District Court gave 

‘doment in favor of the plaintiff against the defendant 


n and } judgm 


ound, 
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erand 
Orner 
Id by 
aims, 
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Lallande, and in favor of the latter against his warrantor, 

geserving to the said defendant and warrantor, their right to 

institute all actions for the nullity or rescission of the sheriff’s 

sale of the property in dispute, under which plaintiff claims 

tile. From this judgment the defendant and his warrantor 
ed. 

The facts of the case show that on the 24th May, 1814, 
acertain widow Rabasse obtained a judgment agains: Jean 
 Gravier, in the Parish Court of New-Orleans, for eight hun- 
dred and ninety-one dollars with interest and costs. That on 
the second of August, 1814, an alias pluries fieri facias, hav- 
ing issued on said judgment, the sheriff partly levied it on 
thelot of ground in question, describing it in his return to 
be “a piece of ground situated in the Faubourg St. Mary, 
having about one hundred and eighteen feet in front on St. 
Paul-street, and about two hundred feet in front on Pigeon- 
nier-street.” The writ was returned for want of time on the 
6th September, following. On the 12th of the same month, 
another writ issued which was returned on the 3d October, 
by stating that the property seized on former fieri facias was 
notsold. On the 7th October, another writ issued, which 
was returned on the 8th November, by mentioning the seiz- 
ure of alot of ground situated in the Faubourg St. Mary. 
On the 16th November, another execution issued, and on the 
5th. December, it was returned thus: “ property seized not 
sold for want of time.” On the 12th December, another 
writ issued, and was returned for want of time on the Ist 
May, 1815, and on the 9th May, another execution was 
issued, which was returned on the 5th June, 1815; in which 
return it is stated that a sum of one hundred and sixty-four 
dollars (exclusive of sheriff’s fees) was made by sale of pro- 
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Eastern Dist. perty by former writs on the 7th December, 1814; and femsl 
December, 1840. an entry made in a journal or book of sales kept in the 


— 


comme Parish Court, it also appears that the sale of the lot in dig, 


csensiitiee ax, PO having produced two hundred and ten dollars, ‘thers 





remained, after deducting all the officers’ fees, a balance of 


one hundred and sixty-four dollars in favor of the seizing 
creditor. The sheriff’s sale of the lot in question, is dated 
the 19th May, 1815, recites the twelve months’ note to haye 
been given on the 7th December, 1814, being the day of the 
sale; and shows the adjudication to have been made on gaid 
day to one Wirtenbacken ; who sold the premises to J, #, 
- Holland, by act under private signature, on the 20th March, 
1816, which act was regularly authenticated before a notary 
public on the 21st November, 1816, and the plaintiff acquired 
the same from Holland by a notarial act passed on the $4 
December, 1835. The appraisement of the property seized 
was made on the 18th October, 1814, at different prices by 
two appraisers and an umpire, and is identified by the testimo. 


ny of the then acting sheriff. An advertisement of the sale of | 


the property seized, to be made at one year’s credit on the 7th 
December, 1814, is also produced and proven to have beeg 
regularly published in a newspaper called “The Friend of the 
Laws ;” this advertisement is dated the 23d November, and 
was proceeded by other written notices dated the 22d Octo. 
ber, for the sale of the property to take place on the 29 
November, ensuing. It is also in evidence that the plaintiff's 
vendor paid regularly thé taxes on said property from the 
‘ yearl819 to 1836. 


It is contended on the part of the appellees: Ist. That 
the fieri facias, under which the seizure took place, was null, 
because property seized under previous writs, remained undis- 


posed of. 

2d. That it is not shown that the judgment was docketed, 
as required by the then existing laws. 

3d. That the writ has no seal. 


4th. That it is not shown the sheriff had an unexpired writ 


in his hands, when he made the seizure. 
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id free | | Sth, That the sheriff had no writ at all in his hands when pe Dist. 
in the he made the sale. pak arash. 
in dis. } . 6th. That the appraisement was irregular, as the a apprais- FINK 




























, there | ers were not sworn; the appraisement is not dated, and the néceadniebint 
ance of | jhird appraiser was not properly appointed. 

seizing mh. That the property was not sufficiently described in 
Sdated | the advertisements, and 8th; that the advertisements were 
Ohaye | pot published during the period required by law. 
Of the Whether an individual might, under the old Civil Code, 
on said | obtain the rescission or nullity of the sale of his property 
J. | byinstituting a direct action of nullity, or by way of excep- 
March, | tion, appears to us to be a question of no materiality in this 
Dotary | case; and we see no reason why the principal matter in 
quired § jssue should not be decided in the present action., We are, 
the 84 | therefore, disposed to take the case on its real merits, and to 
seized | look into the questions presented to our consideration on the 
ices by validity of the sale made by the sheriff to Wirtenbacken, in 
-stimo. order to put an end to this subject of litigation between the 
sale of } parties ; due allowance being made for the difficulty of ascer- 
he 7th taining whether all the formalities of the law have been 
e been § complied with, at a time when judicial proceedings were 
ofthe | very far,from being as regular and as well understood as 
t, and | they now are. 

Octo. ' 1. When the execution under which the property in dis- 
re 22d | pute was seized, was returned by the sheriff, it appears that 
ntiff’s | hehadsold the lots which had been seized under former 
mm the f writs, and that the amount of the sales being found insuf- 
ficient, had then proceeded to making a new levy, previous 
That | ‘toreturning said execution. Thereturn of the fourth execu- 
snull, | tion states: that “ after having exposed them for sale (the lots 
undis- | first seized) according to law. at one year’s credit, G. Wirten- 
backen bought them for three hundred and seventy dollars the first 
keted, lot, and two hundred dollars the second, in all five hundred and 
seventy dollars. I then seized alot, gc.” ‘This shows clearly 
that the new levy was made after the an and moreover, 
it is not shown that he ever released or abandoned the pos- 
session of the property sold under the writ returned on the 
6th September, and we must presume that he kept it in his 
70 VOL. XVI. 
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Eastrax Drst. possession until he could dispose of it; as the law ating 
that time, it required three months to elapse before a 3 
mxx _tive sale could be made if the preperty seized could not ty 


December, 1840. 
es 


uatzaxpe xr az, S0ld for cash; and the sheriff may have been obliged to return 


The sheriff his writs several times before the sale could take place; the } 


may proceed to 
eee fucther Several returns do not show any neglect on the part of the 


seizures under sheriff, and it does not appear to us unreasonable that he 
the same writ of , : A 

freri facias, if by Should have kept the property in his possession for the 

the sale of the ae - 2 
cuit” fest of three months, considering the three different advertigg, 
seized, it is in- ments which the law required to make a sale at twely 


sufficient to sat- ; . ; , ‘ 
isfy the writ. Months credit; we see no impropriety in the sheriff ’s mak. 
ing a new levy on some other property of the defendant ig 
execution, by virtue of the same writ, after he had ageg, 
tained, by the sale of the former, that the property first seized 
was insufficient to satisfy this writ; and when the fourth 
fi. fa. issued, the three others had been successively and teg, 
ularly returned ; the case cited from 3 Martin, N. 8, %, 
is not applicable. | 
The want of -l-+ Nothing shows that the judgment was not docketed, 
docketing ajudg and we must presume that the law was complied wih 
ment does not esis , 
prevent its being before the issuing of the first execution ; the want of dock. 
samemed. eting would not, however, prevent the judgment fr8m being 


executed. 


Aseroll, with III. We consider this point of a minor importance ; th ; 


the lettersL. S. 0. ss ' 
writteninit,will Writ is in due form, and regularly signed by the clerk; aad 


ape ee gr the circumstance that ascroll with the letters L. 8. wa 
feri facias, when used instead of aseal, is not sufficient to make us presum 


it d t ap- ' ' 
ay abe aume that the Parish Court had then a seal, particularly as th 


hadany other. impression of a seal appears for the first time on the ff 
Asheriff’s re- issued on the 12th September. 
turn is) prima JV. The sheriff’s return is prima facie evidence of the 


facie evidence of 


whe legality = legality of his acts; he must have known the extent of hi 
ts; ° . . . ° i 
beeomesthe du. Writ, and the period within which he could legally act. $ 


ed sd Martin, 682 ; 3 Louisiana Reports, 476; 5 Idem., 486;3 
lidity of a sher- [dem., 542. It is certainly the duty of a party attacking te 
iff’s sale, to are a5 oe 
rove that the validity of a sheriff’s sale, to prove that the formalitie 
ao law required by law were not complied with. Nothing show 


were not com- here that the sheriff made his levy after the return day. 
plied with, 
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»Y, The writ was returned on the 5th December, and the Easrzaw Dist. 
sheriff’s sale took place on the seventh; he had then no writ December, 1840. 
in his hands, since the next execution was not issued until FINK 
the 12th of the samé month. This court has held in the nennialittinai 
case of Aubert vs. Buhler, 3 Martin, N. S., 196, thatif a ' 
levy be made under a writ of execution before the return wate sale pa 
day, the sheriff may proceed to sell afterwards. In our sis- before the return 
’ ‘ ... , day of the exe- 
terstates, under the common law system, a writ of venditioni cution,: the she= 
eaponas is generally issued after the return of the fi. fia. under - a 
which a seizure has been made; but this proceeding is wards, evenafter 


- - ae: the return of the 
unknown to our laws, and still, according to our jurispru- writ, 
dence, the sheriff may proceed to selling the property seized, 
although in making said sale, he cannot be considered as 
deriving any authority from a writ which has expired, whether 
kept by him or returned after the return day. We are not 
ready to say that the fact of the sheriff having returned 
the writ under which he had made the seizure, would in 
itself be sufficient to invalidate his sale, unless there resulted 
a clear violation of the law, which on the contrary, as it 
then stood, is silent on this subject. We think, therefore, 
that, although the most proper and safe course would have 
been totake out an alias fi. fa. in order to make a regular 
return of his proceedings, the sheriff might legally proceed 
toselling the property seized under a former writ, which he 
had thought hirmself bound to return for want of time. Theenpettels 
VI. The appraisement was perhaps irregularly made; ment is imma- 
but as the sale was made at one year’s credit, for whatever tyra” in she- 
price should be offered, the appraisement became immaterial ; cane ia 
this point might have been of some importance, had the property must 
appraisement complained of been the basis of a cash sale. a vill bring 
VII. The property appears to us to have been sufficiently 
described in the advertisement; it is in conformity with the 
return of the sheriff; it has not been shown that the pur- 
chaser ever mistook the lot which was adjudicated to him, 
and the present controversy has convinced us that the locus 
in quo is not the real matter in dispute between the parties. 
VIII. The advertisement is dated the 23d November, and 


the sale took place on the 7th December, giving fourteen days, 
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“Eastern Dist. (one inclusive and the other exclusive) as required by the 
December, 1840. English text of the then existing laws, passed before the con. 


———— . . . 
ere stitution of the state was adopted. It is true that the French | i 
ve. ay ays, but as the two texts c¢ i | er 
eran, (Xt says fifleen days, but 0 cannot be reconcil. | & 


ed, we must say that a compliance with either ought now tg 


— - be considered sufficient; and it is well known thatat that am 
adoption 0 e _ 7 . 
constitution, a remote period, both texts having equal force, the two popula. tid 


oe ta tions of Louisiana were in the habit of observing the laweas | 8° 


lish or French st ss eacala veieaiesdtlinds Waiabidilie ale 
text of the law they understood them in thei “ p languages. ‘ 
was sufficient. On the whole, we are of opinion that after a lapse of more y 


than twenty years, as this court has held in the cage la 

of Brosnaham et al. vs. Turner, ante, 433, lately de. 
j j Vester istrict, the legal presumpti 

ie teens cided in the V estern bat rict, gal presumption must i 
of twenty years, be in favor of the sheriff’s acts. If otherwise, there would 


the legal pre- ? , mie: ; e 
eieniine 2 in be few ancient sales which could be maintained; ag jt ’ 

4 ; os 
road ot ane" would be almost impossible to produce the appraisements, 3 


of the legality advertisements, and other proceedings relative thereto, 
and validity of a ape ihe : a Said (sa q' 
sheriff’s sale. Plaintiff has shown in this case, a judgment, a writ of exe. 


cution, anda regular deed of sale from the sheriff; he and F 
those under whom he claims have had the civil possession of | 
the property in dispute for at least twenty-two years, within " 
the knowledge of Jean Gravier; they always paid the taxes ; 
on it, and have had every reason to consider the premises as 

theirown. The silence of Jean Gravier, the defendant on 
whom they were sold, during such a lapse of time, shows at 


least an acquiscence on his part almost equal to a tacit ratifi. 
cation of the sheriff’s acts. Under our present system, the 
formalities required in forced alienations, are so well defined 
and pointed out in our Code of Practice, that there could be 
no excuse for not pursuing them strictly, but we do not think 
that the proceedings had under the former laws of the state, 
ought to be scrutinized with the same degree of rigidity; 
and we therefore conclude that the sale made by the sheriffto 
Wirtenbacken, in 1814, under which the plaintiff claims 
title, is valid; and that Jean Gravier having then been 
divested of his title to the property in dispute, the same 
could not be sold as belonging to his succession. 
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With this view of the case, it becomes unnecessary tO gasrsnw Disr. 
e the question of prescription relied on by the plain- December, 1840. 





d by the 
the con. | 






min 
“ and our judgment must be in his favor without any res-  pyprensow 


































French ane 

econcij. | ervation or restriction, so net. therefore. be ene 

tinowig The judgment of the lower court must, : ’ ve 

Lat that amended, inasmuch as it does not decide on the ques rs 
tile, definitively in favor of the plaintiff; and ‘as it disre- 

fi ards the admission made by the parties of the amount 

ome Simed for improvements made on the property in dispute, 
by the defendant, to wit: four hundred and ninety-five dol- 

is Jars, from which the plaintiff must necessarily be benefited. 

1 cage : 

ly de Itis, therefore, ordered, adjudged and decreed, that the 

1 must judgment of the District Court, be annulled avoided and 

ro reversed ; and this court, proceeding to give such judgment 

a8 it asought to have been rendered by the lower court, itis 

Bia ordered, adjudged and decreed, that. the plaintiff be forever 

hereto, quieted in his title to and possession of the property described . 

f exe. in his petition, as against defendant and his warrantor ; that 

. iy the sale from the estate of Gravier to said delendnai be 

o ¥ annulled, and set aside, and that the defendant recover of 

within the plaintiff the sum of four hundred and ninety-five dollars, 

taxes with legal interest from the date of this judgment, until 

Bit paid ; and that the costs of the lower court be paid by the 

ne defendant’s warrantor ; those of this court to be paid by the 

bts plaintiff and appellee. 
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riffto PATTERSON VS. GARRISON. 

aims APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 

=. Where there is no evidence of the rate of interest, in the state where the 
obligation sued on was made, it must be assumed as the same rate ‘of 
legal interest in this state. 
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CASES IN THE SUPREME COURT 


Easterns Dist. This is an action on two promissory notes executed by the 
December, 1840. 


defendant, in the State of Maryland, the 21st October, 1837, 


payable in one and ‘wo years after date, to the order of the 


plaintiff. 
The defendant admitled his signature to the notes, byt 


denied that he ever received any consideration therefor, He. 


prays that the suit be dismissed. Interrogatories were pro, 
pounded to the plaintiff, touching the consideration, who de, 
clared on oath, that it was for money loaned and advanced tg 
one John Gooding, for the purpose, and applied to the im. 


’ provement of defendant’s property, in the vicinity of Balti. 


more, and that the latter guarantied the re-payment of it, at 
the time, &c. There was judgment for the plaintiff, allow. 
ing 6 per cent. interest, without proof of the rate of interest ip 
Maryland. The defendant appealed. 


- 


Eggleston, for the plaintiff. 
Jennings and Penn, contra. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from a judgment on his two 
promissory notes. He did not deny his signature to the notes, 
but relied on a want of consideration. He made an unsuc 
cessful attempt to probe the conscience of the plaintiff, by 
propounding interrogatories. The answers to which fully 
establish the consideration, and charges the defendant. There 
was other proof of his indebtedness. 

The notes were given in Maryland, and bear upon their 


is no evidence of face legal interest. ‘The judge a quo allowed interest, at the 


rate of 6 per cent. perannum. There being no evidence in 
the record, of the legal rate of interest in the State of Mary- 
land, the judge ought to have assumed that it was the same 
as in this State, to wit, 5 per cent. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment be annulled and reversed ; and it is further order 
ed, adjudged-and decreed, that the plaintiff do recover from 
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OF THE STATE OF LOUISIANA. 


DAHLGREEN &Co. 


HART & MERRITT vs. DAHLGREEN & co. 


APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


Where the answers of a garnishee are not explicit or responsive to the in- 
-terrogatories, on his failure to make proper answers, the interrogatories 


will be taken pro confesso, and the garnishee held liable for the defendant’s 
debt. 


This is an action by the drawers, against the acceptors of 
abillof exchange. Twenty bales of cottop was attached, 
alleged to belong to the defendants, in the hands of Samuel 
Wright, who bonded it, and intervened, claiming it as his 
property. Interrogatories were propounded to the garnishee, 
requiring him to state if he had not received, and then kad 
cotton, produce or property of the defendants in his possession. 
He answered that he had received cotton from the defend- 
ants, for account of other persons, which had been duly ap- 
propriated according to directions received with it, previous 
to the attachment or garnishment in this suit. ‘That no 
credit remained to the defendants, as the same had not been 
received for their account.” 

The attorney appointed to the defendants, stated he had 
been instructed to say the defendants had a good defence, 
but as no property was attached, he declined stating it. He 
also pleaded a general denial, and prayed that the suit be 
dismissed. 

Wright intervened, and claimed the cotton as his property, 
alleging that it was shipped to him by one Ellis, in Mississip- 
pi, to cover advances made to him ; and that the defendants 
acted as his agents in sending the cotton. . 








the defendant the sum of eighteen hundred dollars, with five Easrses Dusr. 
cent. interest, from the 21st of October, 1837, until paid ; December, 1840. 
the plaintiff and appellee paying the costs of the appeal. wosiithladteadiiets 


v8 












































560 


PRN nl &co. 


Easterns Dist. 


CASES IN THE SUPREME COURT 


to the rule, the interrogatories were taken for confessed. 
There was judgment against the defendants. Both them 
and the garnishee appealed. 


Lockett and Micou, for the plaintiffs, urged the affirmance. | 


of the judgment. 


G. B. Duncan, for the appellants, contended : 

1. The judge erred, in maintaining the exception to the 
appellant’s answers. They were full, explicit and embraced’ 
every thing that the plaintiff had a right to ask: Code of 
Practice, art. 262. , 

2. The plaintiff has no right to propound any interrogato- 
ries not recognized by law, and the law gives him no right’ 


to call upon a garnishee to show him papers or documents,’ 
except upon issue joined: Code of Practice, 262, 264. he 
- 3. The judgment against the defendants is erroneous, ” 


there was no property attached, and therefore, no jurisdiction | 


in the Commercial Court. One of the defendants wasdead | 


at the time of the judgment, and in no manner represented, 


Martin, J., delivered the opinion of the court. 


The plaintiffs obtained a judgment against the defendants, ° 


upon their acceptance, and against Samuel Wright as gare 
nishee, in whose hands a quantity of cotton was attached, as 
the property of the defendants. Both these parties appealed 

The attorney appointed by the court to represent the de- 
fendants, answered that he had addressed'a letter to them, 
and they had replied that they had a good defence to make, 
but as no. property belonging to them had _ been attached, 
they considered it unnecessary to state what it was ; the gen- 
eral issue was, nevertheless, pleaded. 


The answers to the plaintiffs interrogatories were not cmt 

December, 1840. sidered responsive or explicit, and the garnishee was ruled lo 
mane fe cennTT show cause why the interrogatories should not be taken for q : 
confessed. On failure of the garnishee to appear or answer 3 
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‘The signature of the defendants, as acceptors, not being 


denied, and no defence made, judgment was correctly given 
“against them, if they were in court, by the attachment of 


their property. 
The second interrogatory, propounded to the garnishee, is 
inthe following words: ‘ Have you received cotton or.other 
uce from the said Dahlgreen & Co., or from any mem- 
ber of the firm? At what time? How much cotjon‘ of:pro- 
dace? and annex to your answer the bills of ladingyand int 
wice, or copies thereof.” The answer to this interrogatory 
is; “that he has received cotton from the defendants, for ac- 


according to directions received with said cotton, previous to 
the service of the attachment or garnishment, in this case.” 

On a suggestion of the plaintiff’s counsel, that this an- 
swer Was not responsive to the interrogatory, and, therefore, 
anadmission that the garnishee has in his hands an amount 








of property or money belonging to the defendants, sufficient 
tosatisfy the plaintiffs’ demand, a rule was taken.on him 
to show cause why, on his failure to file a more explicit an- 
swer, the interrogatories should not be taken pro confesso, and 
judgment given against him as garnishee. 

He failed or neglected to file a further answer, 
cause against the rule, and it was made absolute. 

It does not appear to us that the judge erred. The answer 
of the garnishee does not deny that he had received cotton 


or to show 


count of other persons, which had been duly appropriated. 


on his 
make proper an- 
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EasTERN Dist. 
December, 1840, 
nd 
HART & MERRITT 


v8. 
DAHLGREEN &co. 


. Where the an- 
swers of a gar- 
nishee are not 
explicit or re- 
sponsive to the 
interrogatories, 
ailure to 


swers, the inter- 
rogatories will 


or other produce from the defendants, on their account. The be taken pro 


allegation, that he had received from them cotton “ on ac- 
count of other persons,” may be, and we suppose it to be, true; 
but it does not disprove that he received other produce, or 
even cotton, the property of the defendants. 


Itis, therefore, ordered, adjudged and decreed, that the 
judgment of the Commercial Court be affirmed, with costs. 
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BELLOW. 


CASES IN THE SUPREME COURT 


LATOUR U8. BELLOW. 


APPEAL FROM THE CITY COURT OF NEW-ORLEANS 


Where the appeal is not brought up in sucha manner as to enable the coun, 


to examine the case on any point, it will be dismissed. 


This is an action on a promissory note against the maker 
. He pleaded a general denial, but made no other defence, 


There was judgment against him, and he appealed. fi 


The record comes up without any evidence, and thereigng 
bill of exception, statement of facts, or assignment of erie 


i! 


Pepin, for the plaintiff, prayed the affirmance of the judg. 
ment, with ten per cent. damages. 3 


a 
Martin, J., delivered the opinion of the court. é 


The defendant is appellant from a judgment against him 
on his promissory note. He has not brought up the record 


in such a formas to enable us to examine the case on the 
merits, or placed it before us in such a manner as to afford 


him any relief. The clerk’s certificate does not state thatthe 


record contains all the evidence, and there is no statement of 
facts, bill of exceptions, or assignment of errors. 


The appeal must, therefore, be dismissed, with costs. 
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WAGNER ET AL. 08. HALL. December, 1840. 


APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


e the court There is no law requiring, and it is not necessary that a notarial protest 
should be signed by two witnesses. This instrument requires no other 
signature than that of the notary who protests. 


defence, “Thisis an action against the defendant as acceptor of a 
‘1 billofexchange. He pleaded want of names and surnames 

here ig ng of plantiffs, and some other matters which were overruled. 

ferro, | fn answer to the merits, the defendant pleaded the gen- 
>| eral issue. 

he jadg. f . On the trial, a bill of exception was taken by the defend- 
» | ‘ant’s counsel to the admission of the protest in evidence, for 

+1 want of the attestation of two witnesses in addition to the 
© signature of the notary. The protest was admitted, and 

ast him, | judgment given for the plaintiffs, from which the defendant 


e record | appealed. 

>On the f 

10 afford | | M‘Henry, for the plaintifis. 

that the J 


mentof ! » Grivot, contra. 


Morphy, J., delivered the opinion of the court. 
8. This case has been submitted on a bill of exceptions, which 
4} presents the only point made by the appellant: he objected 
1] below to the introduction of a protest offered in evidence by 
+] plaintiffs, on the ground that it appeared on its face to be 
“} neither the original nor the copy of an act, not being signed 
by two witnesses, nor certified by the notary to be a copy. 
The counsel has not referred us to, nor are we acquainted 
with any law requiring a notary to be attended by witnesses 
when he makes a demand or protest, or rendering the signa- 
tures of witnesses to such an instrument necessary. The 
statute of 1821, concerning bills of exchange, promissory 
notes, &c., requires two witnesses to attest the entry made by 


































CASES IN THE SUPREME COURT 


Easrzax Dist. the notary in his book, as to the manner in which noticestg } 
December, 1840. drawers and endorsers have been served or forwarded. Thig 
waskrr zr at. Felates exclusively to the new mode of proof then intended to 

~ be created for the delivery of notices, but has nothing todo — 


HALL. 


There is no With the protest itself. The form of this instrument, which _ 


ae ite ne is-the same almost every where, requires no other signature 


eessary that a r 
il see than that of the .notary or. other. officer who protests, Jp 


should be signed fact, it is difficult to imagine any good reason why .witnesaes 


by twos should affix their names to it, when they can have no per- 


strument - , ; 
quires no othe, Sonal knowledge of what it declares or contains. The pro. 


signature than test drawn up by a notary, is not an authentic act within the. 


6 eer meaning of article 2231, of the Louisiana Code. The authen- 


tic act which is there spoken of, is that which is received by 
the notary and signed by the parties themselves in presence 


of two witnesses and the notary. A protest is the official 
attestation of a notary, that he.has demanded payment of a 
note at the request of the holder, and has received the answer 
set forth in the instrument, and this notarial declaration of 
protest receives credit, and makes proof in distant courts and 
places, by the law and usage of merchants. 

The plaintiffs have prayed for damages for the frivolous 
appeal, we would have allowed them, without noticing this 
point at all, had we not understood that this idea of the ne- 
cessity of two subscribing witnesses to a protest has prevailed 
toa certain extent among the notaries and inferior courts, this 
may have induced the defendant to appeal. 


It is, therefore, ordered, that the judgment of the Com. 
anercial Court be affirmed, with costs. 
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OF THE STATE OF LOUISIANA. 


GOLLAIN v8. JAMET. 


APPEAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- 
ORLEANS. 


dgment, bearing ten per cent. interest, affirmed with five per cent, dama- 
“ asa delay case. 


This is an action against the maker of a promissory note, 


identified with, and secured by mortgage. The plaintiff 


alleges that the defendant signed said note, payable to the 
order of, and endorsed by H. Chirane, bearing ten per cent 
interest per annum. 

The defendant denies that he subscribed a simple note tothe 
order of Chirane, as it is stated in the petition. The plaintiff 
made proof of signatures, and produced the note, protest and 
mortgage in evidence, and had judgment, from which, the 
defendant appealed. 


Bodin, for the plaintiff, prayed the affirmance of judg- 
ment, with the maximum of damages, as a delay case. 


Preauz, contra. 


Simon, J., delivered the opinion of the court. 

This is a suit on a promissory note of hand, indentified 
with anact of convention almortgage. The defendant pleaded 
the general issue, and judgment having been. rendered 
against him, he took the present appeal. 

Weare satisfied that no error has been committed, and 
that this appeal has been taken only for delay; but the judg- 
mentbearing already ten per cent. interest, we think that the 
appellant ought to pay five per cent. damages, as for a ave. 
lous appeal. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the Parish Court be affirmed, with costs, and 
with five per cent. damages. 







December, 1840. 


JAMET. 
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Eastern Dist. 


December, 1840. M‘CULLOCK 0S. COMMERCIAL BANK. dds 

M‘CULLOCK APPEAL FROM THE COMMERCIAL COURT OF NEW ORLEANg, : case 

he T 
COMMER’ 

— _ A bank taking a note for collection, becomes the mandatory or agent of the appe 
holder or depositor, only ; there is no privity between it and any of the af 
endorsers, or other parties to the note. Its responsibility is only to those WV 
who employ it. 

So, where a note is deposited for collection, and the notary of the bank ¢ 
fails to give notice of protest to the first endorser, who is thereby dis. 
charged; the second endorser who takes it up, has no recourse against 4 


the bank. 
A second endorser wishing to hold the first responsible to him, should ' 0 
give him notice of protest; and for this purpose the law gives him until gen 
the next day to notify his prior endorser. aixt 


This is an aciion by the second endorser of a note against } ited 
the Commercial Bank, to make it liable for failing to hayg | beit 
notice of protest given to the first endorser, who was thereby | tol 
discharged. 

The plaintiff alleges that a note for three hundred and tn i 
dollars signed by J. Peebles, payable to the order of Geo, 
Sargent, who endorsed it in blank, as also Robert M‘Cullock 
the plaintiff himself. It was likewise endorsed by Edmund — 
Harding who was the holder, and deposited in the Commer 
cial Bank for collection. On being protested at maturity for 
non-payment, the notary failed to give notice to Sargent the 
first endorser. M‘Cullock the present plaintiff, paid the note 
to Harding and sued Sargent as first endorser. He wag 
released for want of notice. He now sues the bank to make | 
it liable for the omission of its notary to give this endorser 
notice, and prays judgment for the amount of the note and 
interest, with all the costs of protest, and the suit against 
Sargent, &c. 

The defendants pleaded a general denial ; and denied spe 
cially that they were the agents of the plaintiff; or in any — 
way responsible for the acts or omission of the notary, or 
that he was guilty of any omission of duty. Upon these — 
pleadings and issues, the cause was tried. The record and 
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tof the suit against Sargent, in which he was releas- Easrenw Disr. 
Decoder, was produced in evidence. The facts of the Decamiers 1840- 


1 ease were all made to appear nearly as alleged. xtomiage 


There was a judgment of non-suit and the plaintiff cosmencus 


appealed. BANK, 


"Mitchell, for the plaintiff and appellant. 
C. M. and F. B. Conrad, for the defendant. 


Garland, J., delivered the opinion of the court. 


On the 24th September, 1839, J. Peebles gave Geo. Sar- 
ent, his note for three hundred and ten dollars, payable 
axty days after date, who transferred it to plaintiff by endorse- 
ment, he transferred it to one Edmund Harding, who depos- 
ited it in the Commercial Bank for collection. The note not 
being paid at maturity, was handed to the notary of the bank 
tobeprotested. He protested it, and gave notice to some of 
the endorsers, but not to Sargent, who preceded the plaintiff 


nthe paper. The plaintiff who is the second endorser, paid 


thenote to Harding, who was the real owner, and brought 

suit against Sargent, in which action he was defeated, , 

because Sargent had not received legal notice of non-pay- 

ment, and protest. He now sues the bank, alleging the 

notary employed by it, did not do his duty, and omitted to 

notify Sargent, whereby he lost his recourse against him. A bank taking 


-. The suit is substantially, to recover damages on a contract *n>te for collec- 


tion becomes = 


ofagency. The defendants aver, they were never the poe e 
agents of the plaintiff, and that there is no privity of contract Fp dapetion 


: : only ; there isno 
between them. It is clear the note was deposited by Hard- siviny: Gabe 
ing, the last endorser. By that deposite the bank became it and any of the 

. . . 0 
his mandatories; with him the contract was made, and he other ‘parties to 
does not complain of the conduct of his agents. There was atniiiee te 
nostipulation pour autrui in the contract, and the plaintiff a. =" 

1 

and the bank are strangers. 6 Martin, N. S., 152. ee 
The plaintiff seems to have anticipated some objection of 
this kind, and has carefully omitted setting forth in his 


petition, by whom the note was deposited in bank for collec- 
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Eastern Dist. tion, but the evidence discloses that fact most clearly. It ta | 


December, 1840. alleged or pretended, that Harding when he deposited ihe 


m‘currock note for collection made any stipulation in favor of the plain. : 


comnecraz tiff, or subrogated him to any of his rights against the bank, 
BANK. In fact he had no rights to transfer. The contract on the 
80, Sepoaited part of the bank was fulfilled in such a manner as to enable 
for —— him to get his money, and that is all they undertook to 
of the bank fails cure for him. In all the cases referred to by plaintiff’s coup. 
a te notice of sel the plaintiffs were the depositors of the notes, and the 


first _ endorser, bank contracted directly with them. 1 Martin, N. S., 365; 


who is thereby 


discharged ; the 3 Idem., 344; 7 Idem., 583. 

rontakesitep, The defendants further contend, they are protected bya 

vont Ieepark, Principle which is applicable to promissory notes and bills of 
exchange, and recognized by commercial lawyers; which is, 
that it is the duty of a party who receives notice of protest, 
to give notice to whomsoever he may wish to hold responsi. 
ble on the paper. The plaintiff paid the note to Hardig 
after protest, hence we are to presume he was duly rc 


of such protest. If then, it was his wish to hold a prior 


A second en- endorser liable, it was his duty to see if the notary had noti- 


d ishin : ‘ ‘ 
to hold the first fied him, if not he should have notified that endorser him. 
ea ggrem sie self. For this purpose, the law gives him until the next day 


him notice of after he receives notice, to notify his prior endorser. Chitty 
protest, and for 


this purpose the on bills, p. 315, 316; 4 Marlin, N. S., 226. The plaintiff 
_ law gives him had it in his power to control the liability of his prior endor. 
day to notify his ser, and having failed to do so, he must abide the conse. 
prior endorser. 
quences. 
It is, perhaps, the practice in this city, to rely very much 
on banks and notaries when a note is put into their posses 
sion for collection, to notify all the endorsers on the note, but 


if they do not, their responsibility is only to those who 


employ them. Every endorser must take care of himself, 
and take the necessary steps to hold his pedecessor liable, 


Such is the law and the uniform decision of this court. 


It is, therefore, ordered, that the judgment of the ome 
mercial Court be affirmed, with costs. 
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P ae ! _ 

ited the = OPDYKE US. CORLES. December, 

e plain. OPDYLE 
9 1% spPRAL FROM THE PARISH COURT, FOR THE PARISH AND CITY OF NEW- v8. 

> bank, ORLEANS. CORLES. 
on the 

| ; The holder of a negotiable note or bill of exchange, has a right to have it 

by: hg protested against the maker, drawer or any of the parties, even when it 

Hea would not be necessary to do so to hold them liable; because it entitles 

“a him to claim interest. 

" 5; ‘Where the defendant waives delay and submits the case readily for decision, 

ad br the damages for a frivolous appeal will be mitigated and reduced, 

ya 
Ct) | : 
hich is, This.is an action on a promissory note signed by the de- 


Drotest, fendant, and payable to M. Perks, and by him endorsed. The 
sponsi. note was duly protested for non-payment at maturity, and now 
arding judgmentis prayed against the defendant, as the maker there- 
ital of, with costs of protest, interest and costs of court. 

a prior The defendant pleaded a general denial. There was judg- 
d not, | ment against him, and he appealed. 


r him. | 

ct day Grivot, for the plaintiff, prayed the affirmance of judgment, 

Chitty with ten per cent. damages. 

aintiff | 

endor. Durell, contra, insisted the judment was erroneous, inas- 

conse. much as it condemned the defendant to pay the costs of pro- 
test. This was not necessary, to hold the maker of a note, 

much or drawer of a bill, or any of the parties to it, when notice of 

osses. non-payment, without thie formality of 2 protest, would suffice. — 

e, but 

; who Simon, J., delivered the opinion of the court. 

me This isa very plain: case, which appears to have been 


brought: up for the purpose of delay. The appellant’s coun- 
sel, however, urges (and this.is the only point presented to 
Com. our consideration,) that his client ought not’ to have been 
condemned to pay the costs of protest, because such protest is 
not necessary to hold the drawer of an inland bill or note, or 
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Eastern Dist. any of the parties thereto liable: De minimis non curat ie 7 
. 


December, 184. and had not the defendant intended to delay the execution | 
PILIE of the judgment appealed from, he should have submitted tg _ 
v8. 


xuxxen, the decision of the lower court. We are, however, disposed 
The holder of to satisfy him on the point in controversy ; and although a 


anegotiable note : 
or bill of ex- fegular protest was useless to bind the drawer, and, perhaps, 


ewrege ad 2 not necessary to hold the other parties to the note sued on, 
protested against still, we think, it was useful to the plaintiff, whohada right 


the maker, draw- . s 
over any of the (0 have it regularly protested for non-payment, in order to 


arties, even i 1 ° 
— pie entitle himself to the legal interest on the amount thereof, 


not be necessary from the day of the protest: 1 Moreaws Digest, 92, sec, 9 
to do so, tohold of an act of the 14th February, 1821. ae 


them liable ; be- 

cause it entitles inti ° ‘ 
gee egg The plaintiff prays the affirmance of the judgment, with 
terest. ten per cent. damages, as for a frivolous appeal ; but consi- 


Wrasse tendo dering that this case has been submitted, out of its turn, with 
fendaut waives the consent of the defendant, and that had said defendant 


delay, and sub- 4); athe 
vote the: ease declined to submit it, he might have obtained a further de. 


readily for de- Jay, which he readily waived, we shall only allow the plain. - 


cision, the dam- 

ages for a frivo- tiff five per cent. damages. 
lous appeal will 

be mitigated and 


reduced. It is, therefore, ordered, adjudged and decreed, that the 


judgment of the Parish Court be affirmed, with costs and 


five per cent. damages. 


PILIE US. KENNER. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


A return that citation and petition were “served on the defendant, by leay- 


ing the same at his domicil, with G., his agent, he .being absent,” is in- ~ 


sufficient: It not appearing that G. was living in the house, or where 
the domicil or house of the defendant is situated. 


It will suffice to make service on the agent, if the agency appear inorby | 


the petition; but not otherwise. . 
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the signatures of the payee, and also of the defendant as 
second endorser. There was judgment by default made 
final, and the defendant appealed. 

The principal grounds relied on are, that there was no 
legal service of citation and petition. 


Pilie, for the plaintiff, insisted on the affirmance of the 
judgment. 


I. W. Smith, for the appellant, urged the reversal of the 
judgment, on the following grounds : 

1. The defendant has not been legally cited: Code of 
Practice, arts. 189, 201. The 196th article is not applicable, 
because the name of no attorney in fact, appears in the peti- 
tion. The defect has not been waived, and the judgment 
appealed from is null and void: JM“7iicken vs. Smith, 5 N. 
§.,429; Bernard vs. Vignaud, 1 N. S.,9; Code of Practice, 
‘arl. 612. 

9. There was no evidence legally taken of the signature 


of the defendant. The law allows testimony to be taken in 


but two ways, viz: by commission and by examination in 
open court. ‘This evidence was taken in neither way, but by 
deposition before the clerk. 


Martin, J., delivered the opinion of the court. 


The defendant is appellant from a judgment by default, 
and prays the reversal, on an allegation that he was not 
legally cited. 


words: ‘Served petition and citation on H. B. Kenner, by 
leaving the same at his domicil, with Mr. Green, his agent 
he being absent.” 








This is an action against the defendant, as endorser of a Easrean Drsr. 
issory note, duly protested. The plaintiff made proof of December, 1840. 


PILIE 
v8. 
KENNER. 


A return that 
citation and pe- 
tition were serve 
ed ‘on the de- 
. " fendant, by leav- 
The sheriff’s return on the citation, is in the following ing the same at 
his domicil with 
G., his agent,he 
being absent,” is 
> insufficient : 


appearin, 
G. was live 


that 
It appears to us, that the service of petition and citation ing inthe house, 


was not legally made ; it not being stated in the return of 


or where the do- 
micil, or house 


the sheriff, that the person with whom the citation was left of ofthe defendant, 
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Eastern Dist. “‘ was living in the house.” Code of Practice, 189,) Nor 
December, 1840. « where the domicil, or the house inhabited by the defendant) | 
tamerra & 8 Situated.” Idem., 201. ae 
a The person with whom the process was left, is stateduohe 
nivanve zr at. the agent of the defendant. This would have sufficed, if 
the agency had appeared in the petition. Idem., 196, By 
this is not the case. ne 
i As it does not appear that the defendant was legally cited 
to make service all the proceedings against him in the court below werg 
“rigs ang “4 without foundation ; consequently null and void. 
pear in or by the 
Petition; butnot ‘It is, therefore, ordered, adjudged and decreed, that the 
judgment be annulled, avoided and reversed, and the cage 
remanded for further proceedings, according to law; the 


plaintiffand appellee paying the costs of the appeal 


So=xrese = s- & 2S Be 


& 


LAMBETH & THOMPSON WS. RIVARDE ET AL. 
APPEAL FROM THE COURT OF THE FIRST DISTRICT. . a 


It isno ground of defence by the acceptor of a bill, that the payee hay m 


written to him, stating it was lost, and not to pay it to any one bat him tt 
self. it 
Where manifest justice requires it, the case will be remanded for a new trial, el 


This is anaction against the acceptors of a bill of exchange, | ¢ 
drawn at Alexandria, Louisiana, the 17th December, 1889, | ¢ 
by William R. Brown, payable tothe order of WilliamH, | W 
Kitchen, sixty days after date. 

The defendants admitted their acceptance of the draftsued | 1 
on, but aver it was before endorsement ; that they have been | ¥ 
informed since, by Kitchen the payee, that he never endorsed 
it, which was lost or mislaid ; and that if hie name is endorsed 
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onit, itis'a forgery, and directs them not to pay the draft. Essranx Disr, 

They pray that Kitchen be called in to defend, and that'such December, 1840. 
edings be had therein as are legal, and that they be  janpere & 

tedtote | allowed their costs. They annex Kitchen’s letters to their 7#°™?#™ 

fliced, if answer. RIVARDE ET AL, 

6. But Phe clerk’s certificate, states the record contained all the 

'} «testimony adduced on the trial.” But the judge certifies 



























«hat the evidence was not taken down by the clerk, and that 
the:parties had not applied to him for a statement of facts.” 
It seems the clerk made his certificate with an understanding 
that the parties had agreed on the evidence which was omit- 
that the ted to be furnished, and annexed to the record. 

he case There was judgment for the plaintiffs and the defendants 


W; the | appealed. 


C. M. Jones, for the plaintiff. 


Labarre, contra. 


Martin, J., delivered the opinion of the court. 


The defendants are appellants from a judgment on their 

« | acceptance of a draft. They pleaded the general issue, and 

the defence was, that between their acceptance and the 

ayee has | maturity of the draft, and on the day following its maturity 

but him | they were informed by the payee that he had lost or mislaid 

it, He warned them not to pay the draft, as he had never _Itisnoground 

ewtrial, | endorsed it. They averred their readiness to pay if this the: nea a 

matter was cleared up; praying that the payee might be dhe Reel 

hange, | cited in warranty, in order thatif his allegation was not te" to him, state 
1839, | established, they might have judgment against him. This | at ca 

am H, | was refused ; the plaintiff had judgment, and they appealed. (2n.nyn bat 

The holder of a bill is not to be delayed in a suit against 

ftsued | the acceptor, on the allegation of circumstances like those on 

ebeen | which the defendants rely. 

dorsed On the merits, the defendants having pleaded the general 


dorsed | issue, the plaintiffs were bound to prove the endorsement of 








Easterns Dist. the payee on’ the bill. 
December, 1840. of evidence in the record. The judgment therefore cannot } 


fest justice re- 


cease wil] be re- 
manded for a 
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Of this, there is not the least tittle 


be sustained. 






5 


We have often seen with great regret the extreme careless. 


mrvanve Er at, Ness of clerks in the inferior courts, in making their certifi. 


cates at the foot of the record. We have a most flagrant 
instance of it now before us. The clerk has certified that 
‘the record ‘contains all the testimony adduced on the triah” 
No testimony was taken by commission. The Judge cerli. 
fies “that the evidence in this case was not taken down by 
the clerk, and that the parties have not applied to him for 
a statement of facts ;” from which the conclusion naturally 
follows, that some evidence was given which might have 
been taken down by the clerk. From the declaration of the 
judge, that no application was made to him for a statement 
of facts, it may be implied, that if application had been made, 
he would have stated what evidence was given. This also 
results from the judgment he rendered in the case ; for the 
general issue admitting nothing but the signature of the 
acceptors, no judgment could have been given for the plain- 
tiffs without proof that they had succeeded to the rights of 
the payee. 

The clerks of courts cannot expect that we will remain 
much longer, idle spectators of such gross abuses. 

We would be bound to non-suit the plaintiffs, but for the 
certiffcate of the clerk, which states that ‘ the record con- 
i- tains all the testimony adduced on the trial.” On inspection, 
however, we find that the record does not contain all the 
evidence ; which precludes an examination of the case upon 
the merits. But we think that, under the circumstances, 
justice requires that the cause should be remanded. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 


reversed; and it is further ordered and decreed, that this — 
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fauise be remanded for new proceedings according to law, Eastzrx Dist. 


the plaintiff and appellees paying the costs of the appeal. 


: When the record for the Supreme Court, in this case was being 
made up, both the counsel were told that there was no statement of the evi- 
dence taken at the trial; and Mr. Labarre, the counsel for the defendants, stated 
that he and Mr. Jones, the counsel for the plaintiffs, would agree to a statement 
of what had been the evidence, which would be annexed to the record in the 
Supreme Court, and thus the record was sent to the Supreme Court without 
altering the clerks certificate. On the day of the trial, Mr. Labarre was absent 


* 6p account of illness, and Mr. Jones had forgotten the agreement. 


C. M. JONES, for the plaintiffs. 
M. LABARRE, for the defendants, 


CLARK ET AL. US. MORSE. 
APPEAL FROM THE COMMERCIAL COURT OF NEW-ORLEANS. 


An attorney at law is competent to make the affidavit necessary, (in the 
absence of his client,) on which to obtain an attachment. 


: This suit commenced by attachment. The plaintiffs being 
residents of the state of Connecticut, their attorney atgaw 
made the necessary affidavit on which the attachment issued, 

The defendant’s counsel excepted to the sufficiency of the 
affidavit, and prayed that the attachment be dissolved and 
dismissed, because the affidavit was made and sworn to by 
the plaintiffs’ attorney at law, who was incompetent under 
the law to make it. 

On this exception there was judgment for the defendant, 
and the plaintiffs appealed. 


Kennicott, for the plaintiffs, relied on the act of 20th March, 
1839, section 16, “ Amending the Code of Practice,” which 


“says, “that in all cases when by the provisions of said code, 


an oath of a party is required, it may (in case of the absence 


December, 1840. 


SS 
CLARK ET AL, 


v8. 
MORSE. 
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Eastenx Dist, of said party,) be made by his agent or attorney, 











CLARK ET AL, ics. 
= Robinson, for defendant, insisted that the word “attorney? 


MORSE. 
meant attorney in fact, as well as attorney, and it 
doubtful in which sense it was used, a resort to the French 
text explains it. It is there translated “chargé de pow 
and “fondé de pouvoir,” both of them technical phrases of'¢er, 
tain and unquestionable meaning. 


Morphy, J., delivered the opinion of the court. 


This action was commenced by attachment. The defend. 
ant pleaded in abatement, that the affidavit on which the 
writ issued, was not sworn to by an authorized agent of the 
petitioners, who are non-residents. The oath was taken by 
the attorney of the plaintiffs, under the 16th section of ap 
act of 1839, amending the Code of Practice; it provides, 


hen ia i ; me ' ; 
ieinnien that in all cases where by any provision of said code an oath 


law is compe- of a party is required, it may (in case of the absence of | 


tent tomakethe . ; 
affidavit neces. Said party,) be made by his agent or attorney, and in such 


a e = = case, it shall be sufficient for the agent or attorney to. swear 

ent,) on whichto to the best of his knowledge and belief.” The judge. below 

obtain an attach- . ; ‘ 

ment. thought that the word attorney, used in this section, meant 
altorney in fact, and dismissed the petition. 

We differ in opinion with our learned brother of the Com 
mercial Court. The word attorney, when not coupled with 
any qualifying expressions, is ordinarily understood to.mean 
attorney at law, and has been, we think, not unfrequently uged 
in that sense in our legislative enactments. Webster’s Die 
tionary informs us that this word “formerly signified any, pet 
son who did business for another, but that its sense is chiefly 
or wholly restricted to persons who act as substitutes for the 
persons concerned in prosecuting and defending, actions be 
fore courts of justice, &c.” The wording of this amendment, 
considered in reference to the previous state of our legislation 
on this subject, can leave little doubt as to the intention of the 
general assembly. It is a familiar rule of interpretation; 


that some meaning and effect must be given, if possible, to 











(lO swear ig | 
December, 1840. the best of his knowedge and belief.” “i 
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the word attorney, was intended to be used as synonymous 
to that of agent, such a repitition would have been worse 
than useless. But when it is considered that, before the 
assage of this act, altorneys in fact were already possessed of 
the right of taking such oaths, we must believe that the 
legislature intended, by this amendment, to give this power to 
attorneys, as well as to other agents, and to authorize the 
oath in all cases to be made to the best of their knowledge 
and belief. See Act of 1826, sec. 7; 4 Martin, N. S., 355, 
Parham vs. Murphee. Such has been the construction this 
law has already received from this court, in the case of Wil- 
jams vs. Brashear, ante, 77, recently decided in the Western 
District, and we see no good reason why it should not be ad- 
hered to. 


It is, therefore, ordered and adjudged, that the judgment 
of the court below be avoided and reversed; that the excep- 
tion set up by defendant be overruled, and that this case be 
remanded to the Commercial Court, there to be proceeded in 
according to law; the appellee paying the cost of this appeal. 


LIZARDI ET AL. v8. ARTHUR & FULTON. 
APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT. 


Where defendants’ witnesses failed to appear on being attached, and the 
counsel asked for time to send for his clients that they might make the 
necessary oath for a continuance, and tendered his own affidavit; all of 
which was objected to and declined. Held, that the continuance was 
properly refused. 


Where the party, whose witnesses fail to attend, is necessarily absent from 
the state, the affidavit of his attorney for a continuance may suffice, 
although his knowledge of the facts sworn to, is derivative. 

73 VOL. XVI. 












ereryexpression found ina law. We cannot suppose, that Easrznw Dist, 


December, 1840. 


—— SSS] 
LIZARDI ET AL. 
v8. 
ARTHUR & FUL- 
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Eustsan Dist. This is an action against the makers and endorsers of g | 


December, \849. promissory note duly protested for non-payment. 


Es ee 
uizanvr grat. Arthur, one of the defendants, who was arrested, made 4 


anraun & rur- Special defence. The others pleaded the general issue, 


TON. On the trial, defendants’ witnesses were called, and not 









eee 


being present, attachments issued. Towards 3 o’clock the 
witnesses MOt appearing, defendants’ attorney moved for 


time tosend for his clients; stating they could probably be 
found at their counting-house in the city, and might make 
affidavit of the materiality of the testimony of the witnesgag 
on which to ground a motion for a continuance of the cauge, 
This was opposed by the plaintiffs’ counsel, as the party 
was bound to be in court at his peril. The defendaniy 
attorney then tendered his own affidavit; and moved forg 
continuance on account of the absence of the Witnesses; 
stating the materiality of their testimony, as having been 
communicated to him by one of his clients. These motions 
were severally overruled, and the defendants’ counsel except 
edto the opinion of the court. The trial proceeded, and 
there was judgment for the plaintiff The defendants 
appealed. 


T. Slidell, for the plaintiffs. 


W. S. Upton, for the defendants and appellants. 
Morphy, J., delivered the opinion of the court. 


The defendants complain that an application for a contin. 

uance made by their counsel, was improperly overruled, 

i one From the bill of exceptions taken to the judge’s opinion, it 
fendants’ wit- appears that certain witnesses, summoned in the cause,having 


nesses failed to ¢,; = ; 
einen tung failed to attend, they were ordered to be attached. At about 


attached,and the 3 o’clock, P. M., the return of the sheriff was, that they 
counsel aske ; 
for time to send could not be found ; thereupon, the counsel ‘moved for time 


wh gop to send for defendants, that they might make their oath as 


cao nce to the materiality of the testimony of said witnesses. This 
continuance, and was refused, on the ground that parties are bound to bein 
pre ail court at their own peril. The counsel then tendered his own 














'Sers of g | 


ya 
’ made 4 


sue, 


and not 


oved for 
bably be 
ht make 
’Itnesgeg 
1€ Cause, 
he party 
endanis’ 
2d for a 
Nesseg 7 
1g been 
motions 
except. 
ed, and 
endants 


ontin- 
rruled, 
Lion, it 
aving 
about 
t they 
r time 
uth as 
This 
be in 
3 own 











OF THE STATE OF LOUISIANA. 


affidavit, and rested on it his application for a continuance. 
“ft was, in our opinion, properly refused. The affiant does 
not swear (even to the best of his knowledge and belief) 
that he expects to prove the facts set forth in his affidavit; but 
that he is informed, and was told by his clients that the wit- 
nesses would prove such facts. Had the defendants been 
absent from the state under circumstances ot suspicious, 
the counsel’s knowledge of the facts, although derivative, 
might perhaps have been considered sufficient ; as we have 
heldin Penne vs. Tourné, 2 Louisiana Reports, 463 ; but they 
being in the city, and their absence from the court house 


- gnaccounted for, an affidavit of this kind was clearly inad- 


missible. But the counsel for the appellants insists that this 
affidavit was wholly unnecessary, because not called for by 
the adverse party, pursuant to article 466 of the Code of Prac- 
fice; and that article 464, entitled him to a continuance 
without it. Whether called for or not, the affidavit was no 
doubt made from a sense of its necessity at the time, but the 
counsel we think is mistaken, when he imagines that under 
the latter article of the Code, it was not incumbent on him 
to make any showing at all in support of his application. It 
requires of the party who wishes a continuance, to prove that 
he has not been able to procure the necessary evidence, &c. ; 
the party, then, or his attorney, must be ready to satisfy the 
court of the necessity and materiality of the evidence wanted, 
by disclosing the facts expected to be proved. Where the pro- 
cessof attachment had proved ineffectual, the defendants 
were tohave entitled themselves to a continuance by the 
same affidavit which would have been required of them, had 
nosuch process issued. Code of Practice, articles 464 and 471; 
12 Louisiana Reports, 256. The right to obtain continuances 
are of primary importance to a correct administration of jus- 
lice, but it is not unfrequently very much abused ; for this 
reason it is that some discretion is left to the court, who, 
while they protect parties in the fair exercise of this right, 
should be vigilant in preventing its abuse. The inferior 
courts have better opportunities than we can possess of dis- 
linguishing the cases where the purposes of justice required 
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of which was ob- 
jected to and de- 
clined: Held, 
that the contin- 
uance was pro 

perly refused. 
Where the 
party, whose 
witnesses fail to 
altend, is neces- 
sarily absent 
from the stare, 
the affidavit of 
his attorney fora 
continuance may 
suffice, al- 
though his 
knowledge of 
the facts sworn 
to, is derivative. 
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Eastsnx Dist. a continuance from them, where a party seeks only 


December, 1840. and procrastination. With their decisions in questions of 5 
assp rrat, this kind we will not interfere, unless they be clearly erro, j 


vs. 
‘WRIGHT. 


neous, 


It is, therefore, ordered and adjudged, that the judgment | 


of the District Court be affirmed, with costs. 


_———— 


REED ET AL.‘vS. WRIGHT. 


APPEAL FROM THE COURT OF THE FIRST JUDICIAL DISTRICT, 


Ina commutative contract for the delivery of a quantity of coal, for 
which a certain price was to be paid in a particular manner; the whole 
contract to depend for its fulfilment on certain arrangements to be made 
bya kind of mutual agent, who failed to carry out the views of the par 
ties: Held, thatno damages are recoverable for the non-delivery of the 
coal. 


This is an action to recover damages for the non-delivery 
of one hundred thousand bushels of coal, according to the 
stipulations of a written contract entered into between the 
parties. 

The plaintiffs allege and show that they contracted with 
the defendant, to deliver one hundred thousand bushels of 
coal in New-Orleans, as soon after the 10th November, 
1837, as boats could be procured, and the navigation of the 
rivers permitted. The plaintifls were to pay twenty-five 
cents per bushel, thirty days after delivery, in their notes. 
The defendant bound himself in the penalty of twenty-five 
hundred dollars, for the delivery of the coal according to 
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gontract; and the plaintiffs agreed also, to make arrange~ Easrenx Disr. 
ments with such agent as the defendant might appoint, for December, 1840. 


the payment to his order, of all moneys received from the 
sale of any of the coal previously to the expiration of the 
thirty days thereafter. 

The plaintiffs further show that they cage to New- 
Orleans, opened a counting-house, and were ~ * expense 
in making preparations to receive, and for the sale of the 
coal according tocontract; but in consequence of the high 
price of coal at the time, they charge that the defendant 

ye such instructions to his agent in New-Orleans, as 
evinced a determination not to comply with his contract ; 
and when the first quantity of coal arrived about the middle 
of December, he refused, through his agent, to deliver it, 
although it was demanded of him. They allege they tendered 
their obligation payable at thirty days, according to contract, 
for the quantity of coal which arrived, which was refused ; 
and offered every thing on their part to ensure a performance 
thereof but in vain ; that if the defendant had complied with 
his contract, they would have made a profit of fifteen thou- 
sand dollars. They, therefore, pray judgment in damages for 
this sum. 

The defendant adinitted the contract, but averred that the 
plaintiffs failed to comply with the condition therein stipula- 
ted, to make satisfactory arrangements for the payment of 
all moneys that might be received for the sale of the coal, 
should the same be delivered, within thirty days thereafter; 
wherefore, he denies that the plaintiffs are entitled to any 
damages. He avers that he has sustained damages in con- 
sequence of the failure of the plaintiffs to make such arrange- 
ments with his agent, as were by the contract stipulated : 
He prays that the plaintiffs’ demand be rejected, and that he 
have judgment in reconvention, for three thousand dollars 
indamages. These were the substance of the pleadings 
and issues upon which the case was tried. 

The principal difficulty seems to have arisen from a misun- 
derstanding with the defendant’s agent in New-Orleans, 
about the manner of selling the coal, and giving security for 
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Easterx Dist. the proceeds of sales, to be paid over to the defendant. The a 
December, 1840. consequence was delay, and soon after the weather became — | 


nerp erat, Warm, and coal was unsaleable; so that the plaintiffs failed | 98°" 
wnaur, i realizing anticipated profits, but were saved from almost | pth 


inevitable losses ; which perhaps fell more on the defendant, 1 bys 
In other words the plaintiffs failed to give the required securj. | . 00"! 


ty for the sal@s and punctual payments to be made to the | ven! 
defendant, and the latter refused to deliver the coal. tory 
The evidence of the case is more fully stated in the opinion pay 
of this court. dur 
The district judge was of opinion that by the failure of the ure; 
plaintiffs to make the arrangements and give the security sior 
required, that the defendant was justifiable in not deliver. gay 
ing thecoal. There was judgment rejecting both demands, bin 
and condemning each party to pay his costs. The plaintiflg | 
appealed. 
), 18 

Preston, for the plaintiffs and appellants. or 
ins 





Eustis, contra. ~ 


wi 

Morphy, J., delivered the opinion of the court. a 
Plaintiffs claim heavy damages for the non-delivery ofone | 
hundred thousand bushels of coal, which they allege, defend. th 
ant, in Cincinnati, undertook, and agreed to ship to them, in th 
New-Orleans. For this coal, they were to pay at the rate le 
of twenty-five cents per bushel, to them delivered; onor | if 
about thirty days after such delivery, in their joint and several a" 
promissory notes. They were, moreover, to make arrange- b 
ments with such agent as defendant should appoint for the a 


payment of all moneys received from the sale of any part of P 
the coal, previous to the expiration of the thirty days, ¢ 
which sums, when paid, were to be credited on their notes; a 
and defendant bound himself in the penalty of two thousand ¢ 
five hundred dollars, for the delivery of the coal,inthe way | ! 
of damages. Plaintiffs allege, that in consequence of this f ‘ 
contract, they came to New-Orleans, opened a counting 
house, and at great expense, made the necessary prepara- 
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a for the sale of so large a quantity of coal, but that the Easteax Dist. 


The 


high price of the article induced defendant, through his December,1840. 
agent, to refuse to deliver any part of the coal stipulated for, psp er an. 


although they had tendered bond and security as required 
by said agent,and had in all other respects complied with their 
‘gontract. The defendant claims damages by way of recon- 
yention, averring that the plaintiffs failed to #ake satisfac- 
ory arfangements with his agent in New-Orleans, for the 
ment of the moneys received from the sale of the coal, 
during the thirty days after delivery, and have by such fail- 
ure, to comply with their contract and receive the coal, occa- 
sioned to him great loss and damages. The judge below 
gave judgement for defendant in the main action and against 
him on his plea in reconvention, and decreed that each party 
should pay one half of the cost. The plaintiffs appealed. 
The contract between these parties took place in October, 
1837, and the first boat load of coal arrived in this city on 
or about the 16th December, following. Coal was then sell- 
ing at a dollar and a half a barrel,- and the severity with 
which the winter had set in, gave room .to believe that the 
ptice of coal would remain high throughout the season. 


These circumstances have led plaintiffs to suspect that defend- 


ant was determined at all events to break his contract, and 
they ascribe to secret instructions given to his agent with 
that view, the refusal of the latter to receive the bond they 
tendered to him, and his requiring the payment to be made 
in gold and silver; of all this there is no evidence, but if the 
surmises of the plaintiffs are well founded, the defendant’s 
bad faith appears to have received its punishment, for on or 
about the 26th of the same month, a sudden change took 
place in the weather, and it turned out to be, as the witnesses 
express it, a warm winter. The consequence was, a consider- 
able fall in the price of the article, and a heavy loss to 
defendant. As to the facts of the case, as exhibited by the 
record, we concur in the view taken of them by the inferior 
court. 

The plaintiffs tendered to Armstrong, defendant's agent, a 
person by the name of Dinn, as their security on a bond of 
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Eastern Dist. ten thousand dollars. The individual offered being altogether : 4 
December, 1840. unknown to Armstrong, he addressed a note to plaintiffs . 
“perp Er at, Tequesting to know, to whom he might refer for information | 
about him; he was referred by plaintiffs to a Mr. Woolsey, of | 
the firm of Woolsey & Montagne. The account given of — 
Dinn by the person referred to, justified, we think, Armstrong 


in rejecting him as security. It was, “that Dinn kept a seed 
store, and was an honest man, but he did not consider him 
sufficient for the amount of the bond; that he had very little 
property, if any, &c. It is true, that on the trial Dinn being 
brought up as a witness for plaintifis, gave a very different 
account of himself, and stated that he would have been fully 
able to pay the ten thousand dollars had his principals made 
default; admitting this to be strictly true, defendant's agent 


was without any knowledge of his true circumstances, ag ’ 


disclosed by himself in court, and surely the plaintiffs cannot 
complain that Armstrong suffered himself to be governed in 
his opinion of Dinn’s solvency, by the very person to whom 
they had referred him. There is no evidence that before 
bringing this suit, the plaintiffs gave Armstrong any addi- 
tional information as to the means of their surety. Thus 
although from Dinn’s testimony, the plaintiffs had offered in 
him a sufficient surety, yet Armstrong was justified in reject 
ing him, from the very information afforded him by plaintiffs 
themselves; under such circumstances, we think that the 
judgment appealed should remain undisturbed. 


It is, therefore, affirmed, with costs. 
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: . HEBERT, TREASURER, &C. US. MAILLAN ET AL. 


| yma FROM THE COURT OF THE FOURTH DISTRICT, FOR THE PARISH OF 
IBERVILLE, THE JUDGE OF THE SECOND PRESIDING. 


The power of establishing ferries, is now vested in the police juries of the 
several parishes. 

The power of establishing ferries by the police jury in the several parishes, 
js nifficient for all the inhabitants, whether of a town adjacent to a stream, 
orany others, to cross the streams which border on them; so the town 


council have not this power. 


"his is an action by the parish treasurer, of the Parish of 
Iberville, to recover from the defendants the amount of four 
promissory notes given for the lease of the ferry across the 
Bayou Plaquemine, at the town of Plaquemine, in the parish 
oflberville, by the police jury of said parish, for one year from 
the 12th November, 1838. 

The defendants admitted their signatures, but averred 
there was a failure of consideration, inasmuch as the police 
jury, who sold the ferry, had no authority, having no jurisdic- 
tion over said ferry, on either side of said Bayou: But that 
the city council of the town of Plaquemine claimed and ex- 
ercised the rights of establishing said ferry, and had, by pub- 
lic notice and sale, actually let said ferry to one E. Decau- 
dine, who has been in the possession and use of the same, to 
the exclusion of the defendants. The defendant Maillan, 
avers that he has sustained damages in consequence of the 
acts of the police jury in selling him their pretended right to 
this ferry, and not putting him in possession and defending 
him in the enjoyment thereof. He prays that the plain- 
tiff’s demand be rejected, the notes cancelled and given up, 
and that he have judgment for one thousand dollars ,in 
damages. 

It was admitted that the notes were given for the sale of 
the ferry at Plaquemine, for a year, by the police jury; and 
74. VOL. XVI. 
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Easrean Dist. that the same ferry had been sold by the corporation of: 
January, 1841. town of Plaquemine, to E. Decaudine, fils. 
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On this evidence and the law concerning ferries, and te | 
act of incorporation of the town of Plaquemine, there wag. 
a verdict and judgment for the plaintiff, for the amount of 
the notes sued on. The defendants appealed. 


Edwards, for the plaintiff, insisted that the judgment’ was 
correct, and should be affirmed. 


Burke, for the appellants, submitted the case on a written 
argument. 


Martin, J., delivered the opinion of the court. 


The defendants are appellants fromm a judgment on their 
four several promissory notes, given for the price of a fe 
across the Bayou Plaquemine, for one year from the 12th of 
November, 1838. They admit their signatures to the notes, 
but aver that they were given without consideration, through 
error of law and fact, or if ever any existed, the consideration 
has failed, because the jurisdiction or authority to sell. out 



















q 


said ferry, belonged to the town of Plaquemine, and notig 


the police jury. That, at about the same time, the town 
council of Plaquemine sold said ferry, or the side next to the 
town, to one Emilé Decaudine, who has remained in the un 
disturbed possession and use of the said ferry, to the disturb. 
ance and exclusion of the defendants. 

The sole question which this case presents, is the legality 
of the adjudication made by the police jury to the defendant 
Maillan, and that of the adjudication made by the city coun. 
cil of Plaquemine, of the same ferry, for the same period to 
Decaudine: both of these licenses being for ferries across the 
Bayou Plaquemine, and opposite to the town. 

By a general law of the state, the right of establishing fer. 
ries, was vested in the judges of every county, 1 Moreaws 
Digest, 474; and when a stream divided two counties, the 
license authorized the keeper of the ferry to take and land 
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passengers and goods on eitherside of it. Afterwards, the Easrsmx Drsr. 
heretofore vested in the county judges, was transfer. Yamary, 1841. 


wer, t 
Ew ihe police jury of each parish. 2 Moreau’s Digest, 242, uxsznr, raza- 
5, No. 9. “——, ke. 
$66. 95 fe 


The defendant contends, that the act of incorporation of — > 
the town of Plaquemine, has divested the police jury of that establis fox Gon 
parish, of the right of establishing ferries within said town. Sd in the polles 
That act is entirely silent in regard to ferries, but contains a sues ew 

a . . . ° ° e. .¢ . . eral parisnes, 
clause which divests the police jury of all jurisdiction within The power of 
the town limits, except as relates to parish taxes. ‘eclertaeneliaa 

It cannot be contended that the police jury have not the jury in = sey- 

Te : eral parishes, is 
right of establishing a ferry across the Bayou Plaquemine sufficient for all 
the inhabitants, 


opposite to the town, and that the license granted by them whether of a 
would not authorize the grantee or lessee to take in and land — adjacent . 
> : ., 2 stream, or an 

passengers and goods, on either side of the stream, even if other, to cross 

the town was in another parish, or what isperhaps the same . ee 

thing, the corporation had a right to establish ferries. But them, s0 the 
Eads , . ‘ town council 

the town is in the parish, and the act of incorporation does have not this 

not give to the council the right of establishing ferries. The P°’™ 

council cannot claim it by implication, for the power of the 

police jury is sufficient to afford to the inhabitants of the 

town all the necessary facilities to cross the streams which 

border on it. 


It appears to us the District Court did not err in recogniz- 


_ ing the legality of the adjudication by the police jury. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed, with costs. 
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January, 1841. a. 
——===—= ‘CITY COUNCIL OF PLAQUEMINE 0S. DECAUDINE Ef 4}, | 
































CITY COUNCIL OF 


PLAQUEMINE : 
v8. APPEAL FROM THE COURT OF THE FOURTH DISTRICT, FOR THE PARISH op | a 
DECAUDINE 


ET aL. PLAQUEMINE, THE JUDGE OF THE SECOND PRESIDING, 


The corporation of Plaquemine, having no express or implied authority jp. 
establish a ferry across a stream bordering on it, the exercise of such go fi 
is illegal; this power under a general law, belongs exclusively to thy 
police jury. 


on their four promissory notes, given for the sale of a ferry 
across the Bayou Plaquemine, by the city council of gid 
town. 

The defendantg admitted their signatures, but denied that 
they were bound, because there was a failure of consider. 
tion. That their notes were given in error of fact and lay, 
and are void. They expressly aver that these notes were 
given for the sale of the ferry across Bayou Plaquemine, by 
order of the city council of Plaquemine, when the same feny 
had been sold out to Jean Maillan, by the police jury; that 
the city council had no right or authority to sell, and conge. 
quently, have no right to compel a compliance with said sale, 
The defendant, Decaudine, averred that he had sustained 
damages by the imposition, and prayed that the suit be dig 
missed; that his notes be cancelled and given up, and that 
he have judgment in reconvention for four hundred dollars, 

It was admitted there was a ferry over Bayou Plaquemine 
on both sides, which had been legally established by the 
police jury for a great number of years; that it is within the 
limits of the town of Plaquemine; that the notes suedon, were 
given for the sale or lease of said ferry on the town side, for 
one year; and thatthe whole ferry had been sold out and 
leased by the police jury to Maillan. 

There was judgment for the plaintiffs for the amountofy , 
the notes, and the defendants appealed. 


oe : | ; Q 
This is an action against the defendant and his sureties |} 
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ve, for the plaintiffs. Eastern Dist. 
we 4 January, 1841. 


- Burke, for the appellants, submitted the case on a written crrrcouxcr: or 
PLAQUEMINE 
argument. we, 
. DECAUDINE 
' ° ee ET AL. 
Martin, J., delivered the opinion of the court. 


The defendants are appellants from a judgment on their 
four several promissory notes, given for the lease of a ferry 
across the Bayou Plaquemine for one year. They allege 
that said notes were given without consideration, inasmuch * 
‘asthe said ferry was under the control, and had actually 
been sold out to another person by the police jury of the 
parish of Iberville, within which, the town of Plaquemine 
and said ferry are situated. 
This case turns upon the legality of the adjudication of 
the ferry by the corporation of the town. of Plaquemine, to 
one of the defendants, and that of the police jury to one Mail- 
lan. Both these adjudications have been under considera- 
tion, ina case just decided of the police jury against Maillan 
et al., wherein we concur in the opinion of the District Court, 
sustaining the adjudication of the police jury. 
The adjudication by the corporation of the town of Plaque- 
mine, of the same ferry, was incidentally examined: We 
were not able to discover in the act of incorporation of said 
town, any thing which authorized, even by necessary impli- 
cation, the municipal authorities to establish ferries. : 
Our learned brother in the District Court, has not favored -p,, corners 
us with any of the grounds on which he recognized their pe Ba 
authority, but has contented himself with saying the law express or im- 
and the fact called for a judgment in favor of the plaintiffs. Pi)" .tanieh 
It appears to us the district judge erred in sustaining the pos. ge hs 
adjudication of the plaintiffs to the defendant Decaudine. ing on it, the 
There being no express or even implied authority in the act pee illegals 
of incorporation to establish a ferry, and by the general law, ‘his Power une 


der a_ general 


this power is given to the police juries, the town of Plaque- law belongs ex- 
‘ A ‘ , . ,. Clusively to the 
mine was, consequently without authority or right to adjudi- police jury. 


cate this ferry to the defendant. 
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Eastern Dist. It is, therefore, ordered, adjudged and decreed, that the 
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January, 1841. judgment of the District Court be annulled, avoided and ye, 


corprviuzz & Versed, and that ours be for the defendants, with costs in both 
courts. A | 


LACROTX 
v8. 
HOSMER. 


CORDEVILLE & LACROIX US. HOSMER. 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, FOR THE PARISH oF 


ST. TAMMANY, THE JUDGE THEREOF PRESIDING, 


A monition has no other effect than to protect the purchaser against the 


claim of the defendant in execution, or that of any other person, result. 
ing from any irregularity in the judgment or other proceedings, in making 
the sale. 


’ 


The vendor of lots, when opposed by the builders’ claim and privilege on 


buildings erected, is entitled to have the ground appraised separately — 


from the houses, and to be paid from the proceeds of the ground, sepa. 
rately from that of the buildings. 

The appraisement must be made by persons chosen by the vendor and 
builder; neither of whom can be concluded by an appraisement made 
without his knowledge. 


This isan hypothecary action against the defendant, as | 


third possessor of three lots of ground in the town of Man- 
deville. The plaintiffs allege they are the holders of two 
notes, dated the 22d September, 1837, payable eighteen 
months after date, one for four hundred and twenty-five 
dollars and the other for seven hundred dollars, executed by 
J. Penas, to the order of, and endorsed Jean Perjole ¥ Ripole; 
and that said notes were all protested for non-payment at ma- 
turity, but are secured by a mortgage on the lots in question; 
and that they have in vain demanded payment from thé 
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fore coming on the third possessor, who refuses to pay the 





191 





that the |  gpker and endorser of said notes, more than thirty days be- Eastenx Disr. 
January, 1841. 


same, or deliver up the lots so morigaged, for their payment. convevize  & 


They pray that the defendant be condemned to either pay 


}, said notes, or in default, that the lots be seized and sold to 


y the same. 

The defendant pleaded a general denial; and averred 
that he was the bona fide owner of the lots claimed ; having 

urchased them at sheriff’s sale, under a judgment and exe- 
cution obtained by Johnson & Hosmer, against said Penas & 
Ripole. That said sale was duly made, and has been per- 
fected by a monition. He prays that the plaintiffs’ demand 
he rejected. 

It appears that the notes held by the plaintiffs, were given 
for the price of these lots, and they have the vendor’s privi- 
lege and mortgage on them. That the judgment of Johnson 
& Hosmer, was for the price of buildings put on said lots 
since the sale ; and for which the builder’s privilege was 
claimed. Both the lots and buildings were sold to. satisfy 
this judgment, without any notice to, or making the plain- 
tiffs, holding the vendor’s privilege, parties. The defendant 
purchased in the lots and buildings at this sale, took out his 
monition and had the sale homologated. 


There was judgment for the defendant, and the plaintiffs 


appealed. 
Bodin, for the plaintiffs. 
Hennen, contra. 


Martin, J., delivered the opinion of the court. 


This isan hypothecary action against the third possessor 
of three ‘lots of ground in the town of Mandeville. The 
plaintiffs allege they are the holders of two promissory notes 
signed by J. Penas, payable to the order of, and endorsed by 
Jean Perjole Y Ripole, the payment of which is secured by 
mortgage on the three town lots in question. 
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Eastern Dist. The defendant alleges he purchased these lots at sh 
Januay, 1841. sale, made under an execution and judgment against thy 


conpevizrzn & maker and endorser of said notes, and that he holds the ped | 


zacnorx —_ perty by a good and unencumbered title, which has beg § 


v8. si : ’ 
nosmen. perfected by a monition and judgment of homologation, |.” 


There was a judgment for the defendant, and the plain. 
tiffs appealed. 
iS ee The defendant purchased at the sheriff’s sale, made jg 


has no other ef- pursuance of a judgment obtained by Hosmer & Johnson, 
fect than to pro- : 


teet the pureha- for the price of a building which they had erected on these 


ser against the ic a privi j 
ee a, on: lots, and for which they had a privilege as builders, The 
fendant in exe- monition which homologated the sale by execution, hagng 


that of . Py 
cay other cea other effect than to protect the purchaser against the claimg 


son, resulting : . : , 
cia ie the defendant in the execution, or of that of any othe 


gularity in the person, resulting from any irregularity in the judgment orang 


judgment or 


other proceed- Of the proceedings, between it and the final adjudication gf 


i 


In the present case, the plaintiffs do not complain that the 
judgment was improperly obtained, nor of any irregularity iq 


ings, in making as 
ae the. § the premises. 


the issuing, or in the execution of the writ of fiert facias unde 


The vendor of : ° z RR) 
ie ae ee which the defendant claims: But they seek to exerciseg 


=n by the right, which they had no oppertunity of opposing to that of 


uilder’s claim 


and privilege on the plaintiffis in the execution. As subrogated to the 


aoeings ira, Tights of the vendor of Penas & Ripole, the defendants in the 


have the ground execution, they are now opposed by, and are in concurrenes 

appraised sepa- , i x an 

rately from the With the claim of the builders. The Louisiana Code pro. 

no ge gg vides that “ when the vendor of lands finds himself opposed 

a oo by workmen, seeking payment fora house or other work 

groun - ‘ : 

rately from that erected on the land, a separate appraisement is made of the 

a ground and of the house; the vendor is paid to the amount 
of the appraisement of the land, and the other to the amount 


of the appraisement of the building:” Art. 3235. 

This appraisement must be made by persons chosen by the 
vendor and the builder; neither of whom can be concluded 
by any appraisement made without his knowledge or partici 
pation. 


ae tte io a 
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OF THE STATE OF LOUISIANA. 


‘An appraisement and sale are now for the first time neces- Easramx Dist, 
sary to the exercise of the plaintiffs’ rights as mortgagees, January, 1841. 
They have been guilty of no laches: No opportunity having CORDEVILLE & 


een offered them, to concur in a proper and legal appraise- Bag 


t HOSMER, 
men 
The court below, in our opinion, erred, in disregarding the 7). sppraise 
claim of the present plaintiffs, and giving judgment in favor — by persons 
of the defendants, who did not acquire, from the sheriff, any fie a os 
of the rights of these plaintiffs on the premises, but only ers ucitue of 
those of the deferfdant in execution. connie ial 
an appraisement 
made without 
It is, therefore, ordered, adjudged and decreed, that the his knowledge. 


judgment of the District Court be annulled, avoided and re- 
yersed ; and, proceeding to give such judgment as the court 
below should have rendered, it is, therefore, ordered, adjudg- 
ed and decreed, that unless the defendant shall pay the plain- 
tiffs’ demand, to wit : the sum of eleven hundred and twen- 
ty-five dollars, with interest, at the rate of ten per cent. per 
annum, from the 22d March, 1839, until paid, and costs, the 
three lots of ground described in the petition, be seized and 
sold to satisfy said debt and costs. And it is further ordered, 
that the defendant and appellee pay the costs of his opposi- 
tion and those of the appeal. 
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594 CASES IN THE SUPREME COURT 


. BasTERN Dist. 
| * January, 1841. SPARKS US. WEATHERBY. 


SPARKS ; oo 
v8. APPEAL FROM THE COURT OF THE SECOND DISTRICT, FOR THRE PaRisngp | / 
WEATHERBY ASSUMPTION, THE JUDGE THEREOF PRESIDING. > a: 


The return of service of citation by leaving it at the “usual domicil, witha 
free white person, apparently above the age of fourteen years,” is ingyf. 
ficient, when it appears from the evidence, the defendant had removed tp 
another parish ; and because it does not state that the person with whom 
citation was left, was “living in the house.” 


This suit commenced by injunction, and is in the nature 
of an action of nullity, to set aside a judgment, obtained by 3 
Weatherby against the present plaintiff. 

Wetherby, the former plaintiff, having obtained a judg- 
ment against Sparks, while he was absent, residing in New. 
Orleans, the latter, on returning to his former regi. 
dence, resisted the execution of this judgment, on the | 
ground that he had not been legally cited, and had no no — 
tice of the proceedings. He sued out a writ of injunction, > 
and prayed that the judgment be annulled and set aside. ' 

The defendant pleaded a general denial ; averred there 
was no proper ground for an injunction, and prayed thatit 4 | 
be dissolved, with damages. 

1 
1 
| 


Caw eee ase 








On these pleadings and issues the cause was tried. 

The grounds on which the case turns, are included in the 
sheriff’s return of service of petition and citation on the de- 
fendant, in the suit of Weatherby against Sparks. This is 
set forth in the opinion of this court. 

There was judgment, perpetuating the injunction, and an- | 
nulling and setting aside the judgment enjoined. The pre- ' 
sent defendant appealed. me 





| 

Miles Taylor for the plaintiff. | 
| 

| 


Beatty, contra. 
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Morphy, J., delivered the opinion of the court. Sener Dace 
The defendant, Weatherby, is appellant from a decree, en- —————__. 


wt 1 “joining perpetually the execution of a judgment, and pro- ovine 
































pouncing its nullity, on the ground that no citation had been wearaznsr, 
| gerved on defendant in said suit. 
1, with The record shows, that towards the end of 1836, Sparks, 
is ineaf who resided’ in the parish of Assumption, sold his plantation 
movetl to toJ. D. Bibb, and removed with his family to New-Orleans, 


hwhom | where he resided upwards of two years; after that time, 
having rescinded the sale of his plantation, he returned to 

the parish and fixed his residence there. Weatherby, who 
nature had brought suit and obtained a judgment by default against 
ied by him, while he was living in New-Orleans, then sued out an — 
execution, which was enjoined. 
judg. The sheriff’s return, states “that he made service by de- : 
New. | livery, on the 27th of January, 1837, of a copy of the petition 

resi. 1 and citation, at the usual domicil of defendant, to C. W. 


— 








n the Bibb, a free white person, apparently above the age of four- 
a ” 
10 NO- — teen years. : Ur ks 2 The return ot 
ction,  f When there has been no personal service of a citation, its oven of cita- 
— 3 : ; ee: tion ving it 
le, want can be supplied only by pursuing strictly the provisions at thevnmal Se, 
Agi Sa : “7 ice: micil, witha fi 
there # of law which substitute for it any other species of service ; ™r Sane 
hat it the Code of Practice, art. 189, requires * that service must be apperentizabore 
j . - ; ° 4 t a 
made, by leaving copies of the citation and petition at the tec,” ‘ae 
ead . ; is insufficient, 
usual place of domicil or residence of the defendant, if he be vies tee 
in the absent, by delivering them to a free person, apparently above pews from the 
: anit i the de- 
e de. the age of fourteen years, living in the house.” In this case, fondiane Sak: “in 
fp. bn ma d to anoth- 
lis is the evidence shows that Sparks no longer resided at the place or seas aa 
mentioned as his usual place of domicil ; another family oc- because me doce 
‘ ‘ ° P t state that t 
dan- cupied the house, and, at that time, nothing indicated that he Person ; with 
: ; . H ' j. Whom the cita- 
: pre- would ever return to it. The expressions in the obove arti pbanpentir Sa 
cle, evidently contemplate a temporary absence ; and the ‘being tw the 
use. 





provision itself, is based on ihe presumption that the party 
sued will receive intelligence, from citation being made, where 
he usually resides. But there is another defect in this re- 
turn. It does not show, that the person in whose hands the 
citation was placed, was living in the house ; this would be 











CASES IN THE SUPREME COURT 


Eastern Dist. fatal, even if the place was that of the usual abode of the de. | 
January, 1841. fendant ; for the person entrusted with the writ, might’ hap. | 



























pen to be an entire stranger, accidentally in the house, and | 
likely to have no communication with the defendant. Wheg | 
from certain facts the law implies notice in judicial proceeds | 
ings, they must all concur, in order to establish such eon. | 
structive notice. “a 


It is, therefore, ordered, that the judgment of the District 
Court be affirmed, with costs. . 


: i 
ge! 3 


NELSON vs. BOTTS. 


APPEAL FROM THE COURT OF THE FOURTH DISTRICT, FOR THE PARISH OF 


IBERVILLE, THE JUDGE OF THE SECOND PRESIDING. 


The declaration before the parish judges, from which, and to which a party 
intends to remove his domicial, is evidence of the intention only. The 
domicil is only changed by an actual residence in the new parish. 


A claim for an overseer’s wages above five hundred dollars, not in writing,is 
proved by one witness, and the corroborating circumstance of the defend- 
ant’s written declaration, that he would and did discharge the plaintiff 
from his employment. 

This is an action for overseer’s wages. The plaintiff 
alleges, he entered into a verbal agreement with the agent 
of Robert Bell, then owner and in possession of a plantation 
and slaves, in the parish of Iberville, to be employed as over 
seer on said plantation, for one year from the firet of Jan- 


— ase fees ee hUceelUlUlC«C CO! 








i ‘s 
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wiry, 1839, at the rate of one thousand dollars a year, to be —— Dist. ‘ j 
found his sugar and coffee, and allowed the hire of a negro ease. F 
ise, and } woman asa field hand, worth ten dollars per month. He  wexsox 
When | further shows, that he entered upon the duties of his. station aun 
oceed. | gg overseer, at the beginning of the year, planted and culti+ 
ch cone } yated a crop of cotton and corn, acting with the approbation 
| and knowledge of Bell, until the 2d October, 1839, when he 
| was discharged without cause, by the defendant, who entered 
District | pon the premises, exercising acts of ownersbip and authori- 
| tyover the same. That he was discharged without cause 
» & and without pay: Wherefore, he prays judgment for one 
® thousand dollars, the amount of his wages, and one hundred 
' and twenty dollars for the hire of his negro woman; and that 
the crop be sequestered, &c. 
The defendant pleaded, that he was a resident of the parish 
| of New-Orleans, denied the allegations in the petition, and 
averred that the plaintiff had no cause of action, as he was 
in no way indebted to him. 
Upon these pleadings and issues, the cause was tried. 
The plaintiff proved his employment as overseer with Bell, 
then in possession, at the rate or one thousand dollars a year; 
by the agent of Bell. He showed that the defendant came 
on the plantation as owner, about the Ist or 2d of October, , 
and recognized him as an overseer; but another witness 
states, that when defendant took this plantation from the 
hapary | (Citizen’s Bank, that he agreed to pay all the expenses, 
ly. Tis | including overseer’s wages, and that the plaintiff was then 
acting overseer; that defendant admitted this, but said he 
riting,is | had rather discharge the plaintiff, and pay the amount due 
edefend- § him, and take an overseer to be designated by witness; that 
plaintiff | he did pay part of the expenses to the knowledge of wit- 
ness, 
It was in proof that plaintiff took with him, when he re- 
laintiff | moved on to the plaintation, a negro woman, a strong able- 
agent | bodied field hand, which he said he was willing to hire for a 
ntation | reasonable compensation; that she remained there during all 
s ovel> | the time, to the knowledge of Mr. Bell, but was a part of the 
f Jan- | time not in a situation to do much work. The plaintiff re- 
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. Easrenx Dist, quired of Bell acook, who told him if he chose to turg ‘his | 
Jannary, 1841. woman into the field, he would furnish him a cook, Wits . 
xrtson ‘Ness says, im all cases overseer’s are entitled toa cook, 
serie. The written discharge of plaintiff by defendant, datedgg | 
October, 1839, was produced in evidence. The defendan, }- 
was ciled by leaving process of citation at the plantation, ag ) 
the place of his domicil. He produced his declaration bg, 
fore the parish judge of New-Orleans, dated April 18th 9897, 
stating “he had changed his domicil from the county of Flem. 
ing, in the state of Kentucky, to the parish of Orleans,” 
On all the evidence produced, there was judgment for the 
plaintiff for the entire amount of his claim. tly 
The defendant appealed. 












































Burke, for the plaintiff, submitted a written brief. 


Preston and Labauve, for the defendant and appellant. 


Martin, J., delivered the opinion of the court. 


This is an action for overseer’s wages. The plaintiff 
alleges, he was regularly engaged as overseer, to take charge 
of the plantation and slaves of one Robert. Bell, in the parish 
of Iberville, on the first of January, 1839, and to continue for 
one year, for which he was to receive one thousand dollars 
and provisions found, and to bé allowed the hire of a negro 
woman as a field hand. He alleges, that he made a crop, 
and was gathering it, when he was discharged without 
cause by one George A. Botts, who came on the plantation, 
exercising acts of ownership over the same, on the 2d Octo. 
ber, 1839. He prays judgment against Botts, for the sum of 
one thousand dollars, the amount due him for his year’s 
wages, and the further sum of one hundred and twenty dol- 
lars, for the hire of his negro woman. 

The defendant excepted to the jurisdiction of the court, 
averring that his domicil and residence was in New-Orleans. 
And for answer, pleaded the general issue, and denied spe- 
cially that the plaintiff had any cause of action or demand 
whatsoever against him. 
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- Orleans, except his declaration before the parish judge, “that 


. This right to this additional sum does not appear to us to be 
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>The plaintiff had judgment for the amount of his demand, Easteax Dist. 4 




































and the defendant appealed. January, 1841, 
In relation to the plea to the jurisdiction, the defendant  yzsox _ 
has not produced any evidence of his residence in New- = or 


he had changed his domicil from the county of Fleming, in 
the state of Kentucky, to the parish of Orleans.” On 
a change of domicil from one parish to another, in the state, ‘ The declara- 


: ; . : on before the 
the declaration before the parish judges, from which, and to parish »autsess 
which, he intends to remove his domicil, is evidence of the in- Fhigect carte 

: ; re ‘oq}.. intends to ree 
tention alone; but the domicil is only changed by actual resi- “Wen . fo, | re 


dence in the new parish. We are unable to say, that the cil, is evidence 
actual residence may be dispensed with, when the party — vee an 
removes from another state; and that then the intention to pe 
reside, acquires the new domicil. There is not the least tit- anne oem gy 
tle of evidence that the defendant ever resided in New-Or- rish. ne 
leans, and the sheriff’s return attests, that the citation and me 
tition in this case, has been left at his domicil, in the parish 
of Iberville. The plea to the jurisdiction was, therefore, 
correctly overruled. . 
On the merits, the plaintiff has proved by a witness, his 
contract with Bell, the then owner of the plantation. A cor- P 
roborating circumstance results from the defendant’s written oceania 
declaration, discharging the plaintiff when he took possession prey gn 
of the plantation. The plaintiff has further proved by a wit- in writing,is pro 
ness that the defendant declared to him he would rather dis- Wiaoue 
charge the plaintiff, pay him the wages due, and employ Tborating cir- 
another person, to be designated by the witness; and that he the defendant’s 
did discharge him. We think his claim to be paid his wages, tn "tht he 
is sufficiently proved. pee ting re 
The plaintiff claims, and has been allowed by the judg- plaintifffrom his 
ment, one hundred and twenty dollars for the hire of a negro — ce 
woman, which he alleges he brought with him, and em- 


ployed on the plantation as a field hand until his departure. 


sufficiently proved. It.isnot shown that she was actually 
employed as a hand, at work; and during a part of the time 


‘\ 





CASES IN THE SUPREME COURT, &c. 


pEssrznx Dist. it appears she was not ina situation to work or earn wages, : 
y Jamuary, 1841. This sum must therefore be deducted. 


NELSON 
vs . 
BOTTS. 


It is, therefore, ordered, adjudged and decreed, that the . 


judgment of the District Court be reversed and annulled; and 4. 


proceeding to give such a judgment, as ought, in our opinion, 
to have been rendered in the court below, it is ordered, ad. 
judged and decreed, that the plaintiffdo recover the sym of 
one thousand dollars from the defendant Botts, with a privi. 
lege on the crop sequestered on the plantation, together with 
his costs in the District Court; those of the appeal to be paid 
by the plaintiff and appellee. 






































hat the 


2d; and 
Pinion, 
ed, ad. 
sun of 
| privi. 
r with 
€ paid 





INDEX 


OF THE 


PRINCIPAL MATTERS. 


ACTION. » 


PAGE 
1. The allegation of ownership is necessary in a possessory action, in 
order to show the capacity in which the party claims possession of the pro- 
IN gcse sks scbtccesaseuced Vistiecadecandasuscses ccined Kemper’s Heirs vs. Hulick. 44 
2, Where the prayer of the petition shows it to be exclusively a posses- 
sory action, the defendant by setting up title, cannot turn it into a petitory 
Misscccncssceccecvcsccscnccenacscsnesccses sescoseessecsseresseceorssssecseueuieen eeecesees - 
3. If the debt is in existence, and has accrued, although it be not due at 
the time of a judgment obtained or contract made in fraud of creditors, it 
will authorize the complaining creditors to institute the revocatory action to 
annul and set aside such contract or judgment......Slein vs. Gibbons & Irby, 103 
4, The attacking creditor, who seeks to annul a judgment or contract 
made in fraud of creditors, must bring his action within one year from the 
GE Bele Sete o.c50.c00ccecccedseccas sccensessscstsnesheiinenandnaninaeiealiien tb. 


ACTS. 


1. Discrepancies in a notarial act of sale and of protest, which appear to 
be mere clerical errors, and are immaterial to the decisions of the case, do 
not affect the validity of such acts.............eseeee* Pepper et al. vs. Dunlap, 163 


ADMINISTRATOR. 


1. Opponents of a deceased administratrix’s account cannot blend what 
may have taken place by her administrator, subsequently, in relation fo her 
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INDEX OF THE 


estate, with her account filed of her administration of another person’s Be 


is inakasi ets gacens<soencs Filhiol’s Heirs vs. Humpkin Administrator, &, 326 
2. The sdeninistration of the estate of a deceased administratrix is sep- 

arate from her account of her administration. In the latter, her administra 

tor represents her judicially, and in the former he renders his own account, 

which must be homologated contradictorily with all the creditors of her 

ii titccinisscneassoncesese se eneeeeeeecoeseseessavereserseoerees devece Ceensecoes woe 00, 


AFFIDAVIT. ‘ 


1, An affidavit for an injunction, which states, “that the facts contained 
in the petition are true,” is sufficient, if sufficient facts are set out in the 
petition itself.........0....sces00 ei wwsindynitseanptitailbs Stein vs. Gibbons & Irby, 103 
2. An affidavit for a trial by jury in an action on a monied obligation,. 
where a plea of compensation and reconvention is set up, is insufficient 
under the act of 20th March, 1839, “amending the Code of Practice” when 
® the facts stated, do not clearly show they would affect the plaintiff’s right 
of recovery......... Sencees sees seupunecusiussscsanesaatutsvecsues Amado vs. Breda, 257 
3. The defendant disproved the facts stated in the affidavit for the attach- 
ment, so far as to throw the burden of proof of their verity on the plaintiff; 
and this not being shown by disinterested witnesses, the attachment ‘was 
ti Sanshonbuiveoneysnrseccencessenenscasconvecse -Brumgard vs. Anderson, 341 


APPEAL. 

1. Where the appellant fails to cause, citation to issue he will not be enti- 

tled to relief under the 19th section of the act of March 20, 1839, dmending 

the Code of Practice; but in such cases the appeal will be dismissed. 
Walker et al. vs. Martolo, 50 

2. All persons appealing and seeking to reverse a judgment, must bring 

before this court every party who has an interest in having it sustained. 
Cox vs. Rees et al., 109 

3. So, where a rule was taken on the clerk to compel him to issue an 

execution in a particular form, and he refused, no appeal lies against 

him alone from a judgment sustaining his course and discharging the rule. 
The clerk has no interest in sustaining such a judgment......... conssennnssiiian ab, 


4. Either party may have the testimony offered in court taken down by 
the clerk, The judge has no authority to do this,even at the request of the par- 
ties, when the court has a clerk, except in a case where the party intending to 
appeal, fails in getting the opposite party to make astatement of facts, 
then the testimony taken down by him in writing will serve as a statement 
CE BB iierecncreenncseevscecores erocgvesees wands .Le Blanc vs. Broussard’s Heirs, 137 
5. A statement of facts must be procured by the party intending to 
appeal, necessarily, before the appeal is granted.,,.........:ssssscsssseserseere 00 


























PRINCIPAL MATTERS. 


PAGE 
6, An appellant neglecting to have a statement of facts made out, when 


- the testimony is not taken down by the clerk before the appeal is granted, 
 egnnot claim any relief from this court.......Le Blane vs. Broussard’s Heirs, 137 
7, In courts of general jurisdiction, the party intending to appeal must 

have the testimony taken down in writing by the clerk, so that the record 

contains all the evidence adduced on the trial, or the appeal will be dis- 


r a ccuscsscvceces siiciniandiicauniaie . Tompkins et ux. vs. Benjamin, Tutor, 197 
%, The judge of the Court of Probates is required by the article 1042 of 
the Code of Practice, to take down the testimony of witnesses in writing 
_ and annex it to the record, together with a list of the documents produced 

; by the parties, that they may be read on the appeal........... etsxeazsmieanaai’ - %. 


9, So, where the judge of Probates failed or neglected to take pret: the 
testimony of the witnesses on the trial, and the appeal brought up without 
it, the cause will be remanded for a new trial............ s..sscessssescesseees coco OB. 
10. A statement of facts must be procured by the party inéending to 
appeal, and it is sufficient if it be made out at any time before granting the 
BIER... .cccccrcccccerscccsscccccee cee soceecseees Union Bank vs. Williams et al., 236 
11. Where a statement of facts was so imperfect as to preclude an examin- 
ation of the case on its merits, the appeal was dismissed., ......... qiecanies oo OD 
12. Appeal dismissed for want of proper parties. 
Lynch et al. vs. Brewer, 247 
13. Appeal frivolous and for delay, and judgment affirmed with the max- 
imum of damages...............++ ee NF ‘clinanimvebidiaal Mahle vs. Terry, 248 
14, When,the appeal is for delay, damages will be allowed. 
Coleman et al. vs. Flint, 250 
15. Judgment affirmed, with the maximum of damages, as for a frivo- 
BR btnnccnarnciesssstecsencpeconsenenseinaniveliniind .Manice vs. Long, 263 
16. A show of defence will not along protect the appellant from damages 
as for a frivolous appeal............se0..ss+0+++++00-Delininico & Co. vs. Terry, 269 
17. There being no bills of exception or statement of facts, and the re- 
cord not containing all the evidence, the appeal was dismissed. 
State of Louisiana vs. Cook, 287 
18. Where the appeal is not brought up in such a manner as to enable 
the court to examine the case on any point, it will be dismissed. 
Latour vs. Bellow, 562 
19. Judgment, bearing ten per cent. interest, affirmed with five per cent. 
damages, as a delay case........ vesedenaseeccevetlens eeeeeceeces .Gollain vs. Jamet, 565 
20. Where the defendant waives delay and submits the case readily for 
decision, the damages for a frivolous appeal will be mitigated and reduced. 
Opdyke vs. Corles, 569 
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ATTORNEY IN FACT. 


P 
1. A power to sell must be express and special. No particular form of mi 


1 
expression is necessary, but it must distinctly express the intention of the be: 
seller, so as not to admit of equivocation or serious doubt. wil 

, Cuny vs. Robert et al., 175 é 

2. It is not indispensably necessary that the word “sed” be used in a power ing 

or letter of attorney to sell a slave, but there should be something expressed tel 

which is equivalent, or has the same meaning................s000. eos cccncsesa nan 

3. A request to the judge to charge the jury that ‘a power to sell a slave 
must be express and special, and should not be inferred from circumstan- 
ces,” but on the other hand to tell the jury if it appeared to have been 

“ fairly the intention of the party to authorize a sale,” and that they might us 

“consider the sense in which the power was meant to be used, taken with ‘ 

the contract,” is too loose and indefinite.................se0seeees eseSadeecesviereeee ib, i 

ATTORNEY AT LAW. -m 6 

a 


1. Where an attorney at law appears for and represents an absentee in all 

the proceedings in a suit, he will be presumed to have acted throughout 
with full authority from his client................... Hempkin vs. Bowmar et al. 363 

2. An attorney at law is competent to make the affidavit necessary, (in 

-the absence of his client,) on which to obtain an attachment. 

Clark et al. vs. Morse, 5175 

3. Where the party, whose witnesses fail to attend, is necessarily absent 

from the state, the affidavit of his attorney, for a continuance, may suffice ; 

although his knowledge of the facts sworn to, is derivative. . 

Lizardi et al. vs. Arthur & Fulton, 577 

4. Inan application for a new trial, on the ground of newly discovered 

evidence, in the absence of the party, the altorney at law, conducting the suit 

is competent to make the necessary affidavit, when the facts are within his 
EE ici-chctnninniccenndinavabilenanionsinneibineinsase ss Williams vs. Brashear, 77 


AUDITORS. 
1. The party objecting to the report of auditors ought to state all the 
objections at once ; a contrary practice of filing several successive opposi- 
tions is inconvenient and embarrasses rather than facilitates the administra- 


tion of the law............ Recs cpuncranecereeeteenoetiee Harrison et al. vs. Faulk, 358 
ad 2. Auditors should state in their report the articles in the accounts, de- 
tailing the steps by which they arrived at the result.................sceeeceeses ib. 


3. The report of auditors should be signed by all of them before it is 
made in court. They are funetus officio after their report has been made. 4b. 
4. The court may receive evidence on the trial of an opposition to the 
report of auditors, independently of their proceedings and report, on which, 
if sufficient to justify it,a judgment may be rendered, disregarding the 
report altogether........6...0.0008 iniinihe Heesnouiinieomnsiineiili goneeninncnsailanel tb. 
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PRINCIPAL MATTERS. 


BAIL. 


1. Judicial bonds taken by the sheriff from persons in his custody, must 
be drawn in the manner authorized by law; any clauses that are superadded 
will be rejected, and those omitted supplied,......Slocumb et al. vs. Robert, 

2, So, the surety in a bail bond may be relieved at any time by surrender- 
ing the principal debtor to the sheriff before — notwithstanding the 
tenor of the bond is different..........0...sseeeeeees wansedtsdaynaceisiiladilpiael secesesulle 


BILLS AND NOTES. 


1. A notice to an endorser deposited in the principal post-office of the 
parish, but not addressed to him at his domicil or usual place of residence, 
five miles from which there is another post-office, although in the same par- 
i €6 CmPPRCb ONS... .0ccccrcccsccsescccscceseecevesssoecesese Foreman vs. Wikoff, 

2, But where it is shown that notice reached the endorser the second 
day after protest, who lived twenty miles fgom the place, by private convey- 
ance, it is sufficient proof of diligence and notice to bind the endorser....... 

3. The mention on the face of notes that they were given in part pay- 
ment of a tract of land, does not prevent their negotiability. 

Maurin vs. Chambers & Williams, 

4. The plaintiff having struck out his special endorsement on the bill at 
the close of the trial, is perhaps irregular, but cannot prejudice his rights 
against the endorser........... .c.cccccccrsccrsscsvcvsscecsseoces Huie vs. Bailey, 

5. The holder of a bill or note, endorsed in blank by the payee, can 
recover, noyvithstanding there were subsequent endorsements in full upon 
it; and he may strike them out or not, as he pleases............... ececcecesccese 

6. So, where a person endorses a bill or note to another, whether for 
value or for the purpose of collection, and comes again into the possession 
of it, he is to be regarded as the bona fide holder and can recover; even if 


. there be one or more subsequent endorsers in full, without producing any 


receipt or endorsement back to him, and whose names he may strike out 
Set ae Re Cline peel... <0 cccssesnscsvensncavnaennsssennninntsitialialnaiaieis 

7. The holder of a bill need not use active diligence to sue the acceptor 
or endorser; he may be passive and forbear to sue, if he does not so agree to 
give time to the acceptor es to preclude himself from suing or suspend his 
remedy,-to the prejudice of the drawer or endorsef.............csscesecseseees 

8. A delay without sufficient consideration or new security, being a 
nudum pactum, willnot discharge other parties, if the holder has not enter- 
ed into such an agreement as will disable him from suing the acceptor. 

9. So, where the holders released the acceptors of a bill from the prison 
limits, allowing them to leave the state on a written agreement, “ that, it 
should in no way prejudice the holder’s rights, which he has or may here- 
after have for his debt,” it does not discharge the endorser............0s..00. 
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? 
10. A release of acceptors from the prison limits, does not discharge the ” 


endorser ; provided nothing is done to discharge the judgment, so as to pre. © 
vent the subrogation of the endorser to the holder’s rights. 
Huie vs. Bailey, 913 
11. Where the endorser of a note executed a mortgage, and employed 
such terms in the act of mortgage, as show that he intended absolutely 
to secure the-payment of the debt, he will be liable without any of the 
necessary steps to fix his responsibility as endorser. 
Hoover, Tutor, &c. vs. Glascock, 249 
12. If it appears from reading the protest that demand of payment 
was made at the proper place on the cashier of the bank, it is sifficient, 
although it may not be expressly stated that demand was made in the bank- 
ing-hOUsCrerecr.ceccccccecrresccrssercrrscccrscesesccsceseceees Coleman et al. vs. Flint, 250 
13. Obligors are bound on a note or obligation given to take up the note 
of other persons, as soon as they are pver due and remain unpaid. 
Delininico & Co. vs. Terry, 269 
14. A note payable at plaintiff ’s domicil, need not be formally presented 
for payment, especially when it is shown the defendant had no funds there, 
Maurin & Co. vs. Perot, 276 
15. Notice of protest sent to a post-office in a different state from that 
in which the endorser resides, is sufficient, when it is shown to be the near- 
est to his residence, and he receives his letters and papers there. 
Harrison vs. Bowen, 282 
16. Itis not indispensably necessary that demand of payment and notice 
be made and given by anotary. Any other person may make a demand 
and give notice ; the mode of proof only is different..... ......esscsseeesseseeee wb. 
17. The possession of a draft by an accommodation acceptor, coupled 
with the fact that it had been put in circulation by the drawer, is sufficient 
to authorize the holder to recover, because payment by him will be presum- 
ed until the contrary is shown....... Ricteceeceswaces Wilkinson et al. vs. Phelps, 304 
18. Where the bill and protest are produced in evidence without objec- 
tion, it will be deemed sufficient proof of the drawer’s signature, to author- 
ize judgment against him.............s0sc.ssessseee Nott’s Executor vs. Beard, 308 
19. Where a bill was accepted but not paid, it is no defence in an action 
against the drawer that it is proved he had no funds in the hands of the 
I ititecessescsacrvesticemsesesemvscvecvesnsesescocccgnssessoscestnstecsereessone . 
20. Where the notary sends notice of protest to a particular post-office, 
specifying it by name, it will be sufficient, if it is the nearest to the resi- - 
dence of the party, without stating in what parish it is situated............. wb. 
21. Where the notary states he “demanded payment of the draft, at the 
counting-house of the acceptor,” it is sufiicient, without saying the “draft 
was presented and payment HAC Oy POMOC a 0susCensissiivives wis inaieeanierets ab. 
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. 92, Where there is no absolute promise to pay by the endorser, with a 

fall knowledge of the want of notice which in law creates a new obligation, 

MAMOe DOURG.....0.cccceccroveceseroes ccossecsceccees Lambeth et al. vs. Petrovic, 315 
93, So, where the endorser admitted his liability after the note was due 

and protested ; and that the time given to the maker of the note should not 

affect his liability; but it appeared he was in reality not liable at the time 

for want of due notice of protest: Held,that his acknowledgment did not 


RI cs <nssvseereanoinsncs’niossasawnsiavsssniipicuconesljudetuelientaaladialamnnnE 


94. The holder of & note endorsed in blank by the payee and others, 
whose names precede that of the plaintiff himself, he may strike out all 
the subsequent and special endorsements and recover against the maker. 
Gordon vs. Nelson, 321 
25. Where a note and protest are permitted to be read in evidence without 
objection, it is too late to question the signatures thereto for want of proof. 1b. 
96. A demand of payment of the “proper book-keeper,” at the bank 
where notes are made payable, is sufficient.........s..secesees Armor vs. Lewis, 331 
97. There is no law or usage which authorizes the party on whoma 
check is drawn to delay payment until he receives a letter of advice from 


the drawer. 
Merchants’ Bank of New-York vs. Exchange Bank of New-Orleans, 457 


28, Where a bank pays a check, which has been altered and forged for a 
larger amount than the true sum, it will have recourse to the party to whom, 
or for whose benefit it was paid, for the amount of the forgery after its 
SUIT wercvescrvcevsscesnsnedscncessecesessceunseasqsiasehasssdlikiiiaeibaeiauienl — 
29, Where the notary states that he demanded “payment for said note at 
the domicil of the maker thereof, and was answered that he was not there, 
and had left no funds to pay it,” the demand is sufficient. 
Deyraud vs. Banks, 461 
30. The demand of the notary and protest-of the notes for non-payment 
is a sufficient putting in default to pay the price, to authorize a recission of 
I GN DOOU iscsinsessonansmadiammeindnnens Borgeat vs. Smith’s Syndics, 467 
31. Where the clerk’s certificate or note of the evidence offered, omits 
the protest and demand of payment made by the notary, the court cannot 
presume that a demand of payment was made, although evidence of it 
a Ge BO civiincaseretusassenennsueseseduiatics Legendre vs. Woodrooff, 477 
32. A proposition made by an endorser before the note became due, to 
arrange and provide the means for its payment, which were not accepted by 
the holder, does not dispense with the protest and due notice to the endorser. 
M‘Mahan vs. Grant and Turnell, 479 
33. Pending negotiations with an endorser before maturity of the note, 
which may or may not ripen into an agreement, cannot be considered as a 
waiver of protest and notice.,........ acerwadeongeasseeavees siiewepkadaaseee oats. aan 
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34. A promise to accept, contemplates a specific bill or bills, whethie 
drawn or to be drawn, and not a general authority to draw to a certain 












































amount without any description of the bills. In the latter case it will not , 
be such an implied acceptance or promise to accept as will bind the drawee, 
Carrollton Bank vs. Tayleur et ad, 490 ls 
35. So, a letter of credit within a reasonable time before or after the d 
date of the bill, describing and promising to accept it, if shown to a person, ; r 
who takes the bill on the faith of the letter, is a virtual acceptance........, ab. 
36. But where bills are drawn and sold toa third person ona letter of fi 


the drawee, written to the drawer, allowing the Jatter a limited credit, avail- a 
able on certain conditions, the drawee is under no obligation, express or p 
implied, to the holders to accept the bills............cccccccsseee sccccesscvcccscces ib, h 
37. Letters of credit should be addressed to the persons who advance é 
the funds or buy the bills drawn under it ; and then they become the man- 
datories of the drawee or writer, and have nothing to do with the equities or 
relations between the drawer and drawee...........sesssseessesecessceeseesecessees ib. 
38. Acceptors of bills of exchange drawn on their letter of credit, address- 
ed to the purchasers of the bills, are absolute acceptors, and not guarrantors, 
Bank of Illinois vs. Sloo & Byrne et al.. 539 
39. There is no law requiring, and it is not necessary that a notarial 
protest should be signed by two witnesses. This instrument requires no 


— an 


other signature than that of the notary who protests. 
Wagner et al. vs. Hall, 563 
40. A second endorser wishing to hold the first responsible to him, should 
give him notice of protest; and for this purpose the law gives him until 
the next day, to notify his prior endorser. 
M‘Cullock vs. Commercial Bank, 566 
41. The holder of a negotiable note or bill of exchange has a right to 
have it protested against the maker, drawer, or any of the parties, even 
when it would not be necessary to do so to hold them liable; because it 
entitles him to claim interest..............seseceesecseeceeeeees Opdyke vs. Corles, 569 
42. Itis no ground of defence by the acceptor of a bill that the payee 
has written to him, stating it was lost, and notto pay it to any one but 
MNT, ....svnceverescocceseccrcressosssces Lambeth & Thompson vs. Rivardi et al. 572 


BONDS. 


1. Judicial bonds, taken by the sheriff from persons in custody, must be 
executed in the manner authorized by law; any clauses that are superadded 
will be rejected, and those omitted supplied.........Slocumb et al. vs. Robert, 173°: 
2, The effect of bonds, and the rights of parties to them, which are re- 
quired by law to be given in judicial proceedings, are to be tested by the ! 
law directing them to be taken..,........00ses008 Welch & Co. vs. Thorn, et al,. 188 
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3. In legal proceedings the penalty of the bond is fixed by the law or the 
+ court, and the law points out the objects for which it is given. 
Welch & Co. vs. Thornet al., 188 
4, In this state, there being no distinction in the proceedings between the 
law and equity jurisdiction of our courts, the penalty of a judicial bond is 


disregarded, and judgment given for the damages which the party has 

SR stati aicesncies sanconasaccpeiisadinetsanune bnasonknieqeees ccssesetinn - td. 
5, So, where a penal bond was given by a defendant, on removing a suit 

from the State Court tothe United States District Court, that he was to 

appear and put in special bail, and he failed to put in bail, upon which the 

plaintiff dismissed his suit, and brought his action on the bond: Held, that 

he cannot recover, because he had not proceeded to judgment in his suit, and 

did not show that he had sustained any damages..............sssesesseeceerees a 


BROKER. 


1. Uncurrent money left in the hands of a broker to sell at a discount, 
and taken by another broker, having dealings with and a creditor of the 
first, under pretence of selling it; he cannot appropriate it in payment of his 
debt without the consent of the other; but the true owner and original de- 
positor will recover its value in his hands.............+ Lallande vs, M‘Master, 527 


CITATION. 


1. Service of citation on defendant’s wife at his domicil is sufficient. 
Bryan’s Administrator vs. Spruell, 313 
2, Although the seal of the court does not appear to the citation as it is 
copied in the record, non conséal, that it was not affixed to the original...... ab. 
3. A return that citation and petition were “ served on the defendant by 
leaving the same at his domicil with G., his agent, he being absent,” is in- 
sufficient: Itnot appearing that G. was living in the house, or where the 
domicil or house of the defendant is situated................ Pilie vs. Kenner, 570 
4. It will suffice to make service of citation on the agent, if the agency 
appear in or by the petition, but not otherwise................ceecsececcesecesecece ib. 
5. The return of service of citation by leaving it at “(he usual domicil, 
with a free white person, apparently above the age of fourteen years,” is 
insufficient, when it appears from the evidence the defendant had removed 
to another parish; and because it does not state that the person with whom 
citation was left, was living in the house................ Sparks vs. Weatherby, 594 


COMMUNITY. 


1. In settling a community between a surviving partner and the heirs of 
the deceased, reference must be had particularly to the situation of the 


77 VOL. XVI. 
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. . . . . . PAGE 
affairs of the community at the time of its dissolution. No evidence will 


be received of the amount of property in possession, after the dissolution of ‘ ’ 
the community, except at the time; nor at the time of the second marriage 
of the surviving partner....... ee ree Thibodeaux’s Heirs vs. Thibodeaus, 49 
































CONFLICT OF LAWS. 


1, The decree or judgment of a foreign court, the jurisdiction of which 
not having been questioned, will be considered conclusive on the matters 
I Disiconvnccirmuianiverivenenine Simanaincenl Brosnaham et al. vs. Turner, 433 

2. The validity of a legislative enactment of another state or foreign 
country, where it operates on property within its jurisdiction, or when it 
authorizes and confirms the acts of its own officers, will not be inquired into 
by the courts of this state; but its extra-territorial effect on rights to immove- 
able property in this state will not be tolerated............... sueesccscnsceesini ib. 


CONSIGNEES AND FACTORS. 


1. Where cotton is shipped to dry good merchants, with instructions to be 
sold on the levee, if ten and a half cents per pound could be had, and if not 
to store it, and the consignees immediately employ a broker to sample it, 
but not finding a buyer it is stored and soon after destroyed by fire: Held, 
that the consignees are not liable; although it is admitted the market price 
at the time of the arrival of the cotton was twelve and a half cents per 
EMT oc ccecas cocee ea nscoe ce aueine tee deienieten es eceueeeeee Gillet et al. vs. Theall, 46 
2. The consignees being dry grood merchants, are considered as having 
used sufficient diligence by forthwith employing a cotton broker to effect a 
I iictrccevansersccnnnresnnassen stccvenesunsweresteseunmsentesedeninoqepe ocenecosenneple . tb 
3. Where factors or commission merchants receive a general power to 
sell, free of all limitations as to price, they cannot be made responsible for 
any thing they may have done afterwards with a good intention. 
Lesesne & Edmondson vs. Cook, 58 
4, A factor who acts in good faith, is not responsible for errors of judg- 
ment. The circumstance of the factor being a creditor of the shipper or 
consignor, and the necessity of advances being covered, will not justify a 
sale below the limited price....... peeilwcaw een eatiasagstieseres aweseaRests ooveeneynhene 


CONSTITUTIONALITY OF LAWS. 


1. It is always with reluctance the court pronounces on the unconstitu- 
tionality of laws, and especially those of a sister state; and where the judi- 
cial tribunals of the state have pronounced on their validity, this court will 
recognize them as constitutional..,,.Bank of Illinois vs. Sloo & Byrne et al., 539 














PRINCIPAL MATTERS. 


CONTINUANCE. 


1. Where defendants’ witnesses failed to appear on being attached, and 
the counsel asked for time to send for his clients that they, might make the 
necessary oath for a continuance, and tendered his own affidavit, all of 
which was objected to and declined: Held, that the continuance was pro- 
perly refused......ss.sseeeleseceecseeseceeeeess Lizardi et al. vs. Arthur & Fulton, 

2. Where the party whose witnesses fail to attend, is necessarily absent 
from the state, the affidavit of his attorney for a continuance may suffice, 
although his knowledge of the facts sworn to, is derivative............sccecece 


CONTRACTS. 


1. A marriage contract passed before a justice of the peace, is null; and 
any gifts or donations made under it are null and void. 

Flores vs. Lemee, Administrator, 

2, In a commutative contract for the delivery of a quantity of coal fora 
certain price, to be paid in a particular manner, the whole contract to de- 
pend for its fulfilment on certain arrangements to be made by a kind of 
inutual agent, who failed to carry out the views of the parties: Held, that no 
damages are recoverable for the non-delivery of the coal. 

3. A claim or contract for an overseer’s wages, over five hundred dollars, 
is fully proved by one witness and the corroborating circumstance of the 
defendant’s written declaration, that he would and did discharge the over- 
INR og oc 5s shes atwadeneedeccdesl’s Newewa cecnbewasdeceddioduaetaaes Nelson vs. Botts, 


COURTS. 


1. It is necessary that the parish judge should designate in all his proceed- 
ings, the capacity in which he acts; and @he proceedings of the Probate 
Court must be conducted and kept distinct from those of the parish 
Me cus sdavcascicia wieakdtoued <tabwadseusdwenieeedecnacaudaae Segur vs. Pellerin, 

2. In courts of general jurisdiction, the testimony of witnesses must be 
taken down by the clerk, if either party intends to appeal. 

Tompkins et ux. vs. Benjamin, Tutor, &c., 

3. In the courts of probate, the judge is required by the 1042d article of the 
Code of Practice, to take down the testimony of witnesses in writing, and 
annex it to the record, together with a list of the documents produced by 
the parties, that they may be read on the appeal,..................ccecceceeeeee 

4. So, where the judge of probates failed or neglected to take down the 
testimony of the witnesses on the trial, and the record is brought up without 
it, the cause will be remanded for a new tridl,............csceccccccccccccsecscees 

5. Where the judge of probates fails or neglects to take down the testi- 
mony of the witnesses in writing, according to the provisions of the 1042d 
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: Se Pax 
article of the Code of Practice, it will alone suffice to remand the case for 


a new trial...............:+00+0.++.@raham’s Heirs vs. Graham’s Administrator, 29} 


CURATOR. 


1. In a suit on a ccurator’s bond against the surety, he is only liable for 
the moneys which come into the hands of the curator after signing the 
bond; and for the debts which are unpaid, from a failure to pay over the 
funds during that time................000seeeee Parmele & Baker vs. Brashear, 72 

2. The condition of a curator’s bond being that he will faithfully admin- 
ister and perform the duties of his office, a failure to pay over money when 
ordered, is a breach of the condition, and the creditor has his remedy on 
the bond against the surety......... ccoccccnsecens ose oevessnes o cveeee seeee verses OB, 


DAMAGES. 


1. Penalties are given, in favor of persons unable to establish the extent 
of the injury or damage they may have sustained. 
: Fenner vs. Watkins et al., 204 
2. Damages are allowed exactly in proportion to the injury sustained by 
INE NII isi. nicnenosieeninsd oeseindnarenns xo eiaisnaensennenmnieieai ib, 
3. Where an unauthorized opposition ferry is set up against a ferry re- 
gularly leased out at public auction, the person setting up the opposition 
ferry, is liable in damages to the lessee of tise ferry..........ce ce ceceeeeeeeeeeeees - ow. 
4. Damages as fora frivolous appeal will not be allowed on the affirmance 
of judgment dissolving an injunction, which already gives ten per cent. in- 
terest, and twenty per centum damages....... fulton vs. Gorton’s Executor, 320 
5. In a commutative contract for the delivery of a quantity of coal, for 
which a certain price was to be paid, in a particular manner, the whole con- 
tract to depend for its fulfilment on certain arrangements to be made by a 
kind of mutual agent, who failed to carry out the views of the parties: 
Held, that no damages are recoverable for the non-delivery of the coal. 
Reed et al. vs. Wright, 580 


DEPOSITIONS. 


1. Where the deposition of a witness is not annexed or fastened to the 
commission and process verbal, but is enclosed with them in an envelope, 
sealed and directed to the clerk, it is sufficient. 

Parker vs. Brashear & Barr, 69 

2. Where a commission is addressed to a person by name, in another 
state, as a special commissioner to take depositions, his capacity and signa- 
ture, and that of the witness who testifies before him, are not required to 
IE eves sisssecens AAEIG UP RUEN derRarc en uONOR ENS Harrison vs. Bowen, 282 
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3. Where a commission to take depositions of witnssses, is directed to a 


person by name, as a commissioner in another state, there is no necessity of 


proving his PG ioesece sncctmreresnssrarecscnesionmdiainl Gordon vs. Nelson, 321 
4. If the return or certificate of the commissioner is attached to the depo- 
sition by a wafer, and returned with it, it is sufficient............. erececeees en 
DIVORCE. 


1. Anaction for divorce, based on abandonment of the husband, cannot 
be maintained, until a decree for aseparation of bed and board be rendered, 
two years previous to the application for a divorce, with proof of abandon- 
ment for five years... bei See iwignvedcosieuededatatenns Harman vs. M‘Leland, 26 
2, The admission or confession of the husband, that he lives with another 
woman in a foreign country, is insufficient evidence to authorize a divorce, 
and to dissolve forever the bonds of matrimony....... ... kedasgananagecscaaameete ab. 
3. The mere acknowledgment of the truth of the facts alleged, made by 
either of the parties, even in an authentic act, can never be deemed suffi- 
cient foundation for a decree of separation from bed and board ; a fortiori 
of a divorce....... nhicnenseneie + seennetaeinieneieseninanduantannioniiieal eviction ib, 


DOMICIL. 


1. The declaration before the parish judges, from which, and to which a 
party intends to remove his domicil, is evidence of the intention only. The 
domicil is only changed by an actual residence in the new parish. 

Nelson vs. Botts, 596 


DONATIONS. 


1. Amarriage contract passed before a justice of the peace, is null; and 
any gifts or donations made in it, are null and void. 
Flores vs. Lemee, Administrator, 271 
2. Adonation propter nuptias makes no part of the wife’s dowry, and 
she has no mortgage for its restitution.. ..............ceccssecececccscececececseces tb. 
3. Every donation inter vivos between husband and wife, by marriage con- 
tract, or other matrimonial agreement, is subject to the general laws prescri- 
bed for ordinary donations ; and especially in article 1523 and the following, 
of the Louisiana Code, under the penalty of nullity................00 osiecedaw 00s 


EVICTION. 


1. Under the old Civil Code, the party evicted will nét be allowed as dam- 
ages a proportion of the price of sale, equal to the quantity of land from 
which he is evicted; but in assessing damages, when the sale is not cancel- 
led, he is only to be reimbursed the value of the evicted part, according to 
its estimate at the time of eviction. 

Malangon’s Heirs vs, Robechaud’s Heirs, 
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2. When the court is unable from the evidence to assess the value of the Bue 
evicted premises, it will remand the case for this purpose. 
Melangon’s Heirs vs. Robechaud’s Heirs, 151 
3. The right of the party evicted to be paid the value of his improve. 
ments, rests on the broad principles of equity, that no man ought to enrich 
himself at the expense of another..................4+ Pearce et al. vs. Frantum, 414 









































4. In regard to the right of being reimbursed for useful improvements 
and expenses put on the land, by which the property has been made more 
valuable to the owner, the law makes little or no distinction between a pos- 
sessor in good or bad faith. But the sum to be repaid can in no case ex- 
ceed the increased value of the property.........Pearce et al. vs. Frantum, 4% 

5. The son may become the owner of his father’s improvements on land 
from which he is evicted, after his purchase, and is considered in the same 
light, in respect to his right to be paid for valuable improvements, as hig 
father and previous possessor. This right to be paid for useful improve- 
ments is a real right, and the party evicted may retain possession until he 
is remunerated...... Peis Rie AOS Wol Sa kle ebeci cates were ascseseccccseceoeee 


> EVIDENCE. 

1. Parole evidence is inadmissible to show that all the formalities of a 
nuncupative will by authentic act, have been fulfilled. It must make full 
RTE OT RNase ciesvescevescorsns mcocoemives Le Blane vs. Baras’s Heirs, 9 

2. Parole evidence cannot be received, to show that certain improvements, 
for which the note sued on was given, had not been made as expressed ina 
deed or re-transfer of the property from the plaintiff to the defendant. 

Cook vs. Parkarson, 129 

3. So, where an act of re-transfer of property, expressly states that the 
sum of five hundred dollars was to be paid in consideration of the rescission 
of the sale, no parole evidence can be received to contradict or show that 
tr remieaiien aie wet atitt........0..ccccvennseiccsscoscncsesvacsnsance ocsosmesee 1b, 

4. Parties have a right to bring in and offer their evidence in the order 
they choose, and it should not be rejected because that first offered does not 
ORI iis ceccmsncccsseremesensesesees Maurin vs. Chambers & Williams, 207 

5. Where defendants, sued on their notes given for the price of land, re- 
sist payment, they have a right even against an endorsee, who received the 
notes before due, to offer evidence of the consideration, and to show they 
are in danger of eviction, when they allege they have further evidence to 
offer, that the endorsee had knowledge of these facts..............ccscesseceees oo 

6. Case remanded to admit evidence of the consideration of the notes, 
and that the makers of them were in danger of eviction from the land for 
which the notes Were GIVEN..........00..:0000c.ccecceereece Maurin vs. Chambers, 212 

7. In a petitory action for a tract of land, the sheriff’s deed under which 
the plaintiff claims, when in due form, is admissible in evidence. : 

Metoyer vs. Larenaudiere, 260 
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PRINCIPAL MATTERS. 


g. It is not a valid objection to the admissibility of a sheriff ’s deed in. 
evidence, that it appears from a record accompanying it, that the land was 
not duly advertised before sale, and that the irregularity is not cured by 
the monition law. The deed must be admitted, leaving its legal effect to 
the jury. under the instructions of the court.....Metoyer vs. Laurenaudiere, 

9. Evidence of the general opinion of the insolvency of a mortgagor in 
his neighborhood, to the knowledge of the mortgagees, receiving a mort- 
gage in fraud of creditors, is a fact which may be shown to create the pre- 
sumption of knowledge in the mortgagees. 

Brander et al. vs. Ferriday, Bennett & Co., 

10. Presumptive evidence ought not to be rejected, because alone, it does 
operate MNO 669 os é asic wexs souareeaeudocesecemcraks in Necawtasueeaateda astsees xd 


11. A party cannot offer all his evidence simultaneously, and should not 
be controlled in the choice of that which he chooses to offer first. A party 


to the suit, who is interested, cannot be called as a witness., wcinigdoaarens 


12. Where the bill and protest are produced in ev iintigs Ww hous vee 
tion, it will be deemed sufficient proor of the drawer’s signature, to author- 
ize judgment against him, as endorser of his own bill. 

Nott’s Executor vs. Beard, 

13. Parole evidence will not be received, to show that an executor con- 
tinued to act as such, after the expiration of the year for which he was ap- 
pOinted.......c.ececsseesccccceetccrserereees Brown’s Executor vs. Williams et al., 

14. Evidence should be admitted on the trial of an exception, that one of 
the defendants had not been served with a true and correct copy of the pe- 
tition; and if it is refused, the case will be remanded, as to that defendant. 

Lambeth & Thompson vs. Dosson & Lovelass, 


15. Where the defendant denies that the note sued on was signed by him, 
or any one authorised to sign for him, proof of his acknowledgments or ad- 
missions, are admissible, to charge him as the maker of the note. 

Montelius & Fuller vs. Cloman & Harrell, 


16. But where the party expressly alleges that his signature has been 
forged, evidence of his acknowledgements or admissions that the signature 
WEP MemaiNG, és insu Ficiens « ......c..cceresccesceccscocccosssescecvecesie ceecceccccccces 

17, The defendant denied that the note was signed by himself, or the 
firm of which he was a member; and two witnesses testified that he ad- 
mitted the note to be genuine, and that it was a partnership transaction ; 
there was judgment against him, on this evidence..............csccscecseceeeeeees 

18. Acts of sale, sous seing privé, and not being recorded in the parish 
where the property is situated, are inadmissible as evidence of title to im- 
NEE DEODIOUER aii. sis vs sece:iccivessatescentenes Brosnaham et al. vs. Turner, 
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19: Where the clerk’s certificate or note of the evidence, omits the pro- 


test and demand of payment, the court cannot presume that a demand of 
payment was made, although evidence of it exists in the record, but doeg 
not appear to have been offered.............s..ceeeeeeee Legendre vs. Woodrooff, 477 


20. Aclaim for overseer’s wages, above five hundred dollars, not in wri- 
ting, is fully proved, by the testimony of one witness and the corroborating 
circumstance of the defendant’s written declaration, that he would and did 
discharge the overseer from his emyloyment.................++ Nelson vs. Boits, 596 


EXCEPTION. 


1. The exception of que temporalia sunt ad agendum, sunt perpetua ad 
excipiendum, exists only in favor of the defendant in possession of the pro- 
perty or right sought to be recovered............. Delahousaye vs. Dumartrait, 91 


2. So, where a person has deljvered possession of property or ratifieda 
sale when a minor, he cannot afterwards bring a petitory action, to compel 
the purchaser to produce his title; and then by way of exception, ask for . 
the rescission or nullity of the sale, when in fact he was barred by prescrip- 
tion from bringing a direct action of rescission or nullity...........0.esecees . 1b, 


EXECUTOR AND ADMINISTRATOR. 


1. The mere fact of a person’s dying in another parish, is not conclusive 
that his succession ought to be opened and administered there; or that it 
ought not to be administered in another parish, where, from an inventory, 
ee I isis va viinsinisvcesnincnnacordunsivwiotias Gary vs. Sandoz, 11 

2. When a succession has been opened and partially administered in a 
parish where the deceased left property, the former proceedings will be con- 
sidered as prima facia evidence of the facts necessary to base the jurisdic- 
tion on an application to continue and complete the administration in the 
GRMO PIACE:....500508600s600 cet orstenniwlialedanainrenSinieoteda ewe meocencucden sence eseone cust » 1 

3. Judgment creditors of an estate in the course of administration, can- 
not take out execution against the administrator, without first notifying 
such judgment to him, that he may show he has no funds to satisfy and 
POY iteere..cccocrrccecrcovercees siaveneWiecaicasis Carriere & Borduzat vs. Meyer et al., 126 


4, Creditors having judgments against an estate, have it in their power, 
at any time, to compel the administrator to account and show-the true state 
RnR RIMES ooo ecsr siren caasvaxcuseasviecwosses. owas tenccstoeae tens Raticaciuen ete 1b. 

5. The 7th section of the act approved March 13, 1837, continuing the 
executorship, only applies to such executors as were in the legal exer- 
cise of their functions atthe time of its promulgation, or those appointed 
MINN Sac d2, She Wart redcatawnanaleeses Brown’s Executor vs. Williams et al., 344 
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PRINCIPAL MATTERS. 


EXECUTORY PROCEEDINGS. 


1. Where the defendant in an injunction staying executory proceedings, 
joins issue and prays for judgment for the amount of his debt, he thereby 
changes the proceedings from the via axrecutiva to the ordinaria, and cannot 
have his injunction dissolved with damages so as to proceed with his 
executory process of seizure on his mortgage. 

M+Millin vs. Carlin, Curator, &e., 100 

2, Where the notes are not paraphed and identified with a mortgage, yet 
if upon comparison of dates, and the notes having been executed accord- 
ing to the terms and conditions of the act of sale and mortgage, it is suffi- 
cient to support the executory proceeding..........Pepper et al. vs. Dunlap, 163 

3. An order of seizure and sale*is so far a judgment as to authorize an 
appeal ; but it is not a judgment in the true and legal sense of the term. 

Harrod vs. Voorhies’ Administratriz, 254 ° 
4. A deed or mortgage executed before a justice of the peace, will not 
authorize an order of seizure and sale, as that officer is wholly unautho- 
SGP SOUP GUOIS BOND......ccccrescncnnceesvercctesescntencnntennesnasenneensal een - . 
5. The defendant complains with bad grace of credits allowed in a peti- 
tion for an order of seizure. If full credits are given the seizure and sale 


Wall De allowed to proceed,.........cccscrscessescersese senesesy Armor vs. Lewis, 331 
’ 
FERRIES. 
1. The power of establishing ferries is now vested in the police juries of 
the several parishes................... Hebert, Treasurer, &c, vs. Maillan et al., 585 


2. The power of establishing ferries by the Police jury in the several 
parishes, is sufficient for all the inhabitants, whether of a town adjacent to 
a stream or any others, to cross the streams which border on them ; so, the 
es comell have met thie pew. a..cscccccene ccccescecsesilpamtentaseqeesennmeten ab. 


3. The corporation of the town of Plaquemine, having noexpressor + 
implied authority to establish a Ferry across a stream bordering on it, the 
exercise of such act is illegal; this power, under a general law, belongs 


exclusively to the police jury. 
City Council of Plaquemine vs. Decaudine et al., 588 


FRUITS AND REVENUES. 


1. Ina separate action to recover the fruits and revenues after eviction 
and the defendant pleads the price of the improvements or enhanced value 
of the land in compensation and reconvention, he cannot afterwards plead 
that these matters were decided in the suit evicting him. 
Pearce etal. vs, Frantum, 414 


78 VOL. XVI. 
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PagE 
2. Under the Civil Code of 1808, the party evicted, who was even in 


good faith, was bound to restore the fruits which he had reaped after the 
demand or institution............ccccseesseere eeercees Pearce et al. vs. Frantum, 414 


3. Where a party has been in the peaceable possession of land without 
title, inthe hope of getting a pre-emption right, he will not be liable to 
account for rents and profits previously to the inception of suit evicting 
MRR aes etc aeisceee a as eee tis wdce he desea beak sewed cele dea Desecewaate tbdemReee EEN - i. ’ 


4, The right of the party evicted to be paid the value of his improve- 
ments, rests on the broad principles of equity, that no man ought to enrich | | 
himself at the expense of another.................. Peurce et al. vs. Frantum, 414 

5. The possession of more than a year, suffices to give the possessor a 
right to be maintained in his possession, until a better right is shown; and | 
that he makes the fruits his own before judicial demand. 

Pearce et al. vs. Frantum, 423 

6. The Spanish law provided, that whether the party evicted possessed 
in good or bad faith, he was not bound to deliver up the premises to the 
owner until he shall have been paid for the expenses incurred on account 


7. So, the possessor in bad faith, may claim in offset of rents, or fruits 
and revenues which he is condemned to pay, the enhanced value which his 
cooe Ob, 
8. The son may become the owner of his father’s improvements, and after 
eviction, be entitled to pay for them as an offset to the fruits and revenues, 


improvements added to the property............cccccsssscecssescecccecscovcsees 


* The right to be paid for useful improvements is a real right, and the party 
evicted may retain possession until he is remunerated,............s00sseeeesee00 ib, 


GARNISHEE. 


1. Where judgment is entered against the defendant “to be satisfied to 
the amount of six hundred and forty-five dollars out of the funds attached 
in the hands of the garnishee,” it is considered a final judgment as to the 
garnishee, on which execution may issue against him. Kirkman et al vs. Hills. 523 
2. A garnishee may be arrested and held to bail under a judgment 
against him and the defendant; and after a return of fi. fa, and capias, “not 
found, &c.,” the bail may still surrender him at any time before a judgment 
fixing his responsibility as bail........ pcsceebacdscasce oneatianssseetearescuticen essen ib. 


3. Where the answers of a garnishee are not:explicit or responsive to the 
interrogatories, on his failure to make proper answers, the interrogatories 
will be taken for confessed, and the garnishee held liable for the defendant’s 

bicdhinsciebnienitbieoeteennss lll Hart & Merritt vs. Dahigreen & Co., 559 










PRINCIPAL MATTERS. 
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GUARANTY. 


1, Where guarantors receive no notice of the acceptance of the guaranty, 
414 | or of the various advances made on bills drawn on it, until after their 
dishonor, they are discharged by the laches of the holders. 
Bank of Illinois vs. Sloo & Byrne et al., 539 
2. It is the duty of creditors or holders of bills drawn under guaranty, 
tb, within a reasonable time after the advances are actually made, to give 
notice thereof to the guarantors, informing them that reliance is placed on 
their guaranty to insure repayment.................ssesseeesees Pow etciwacceeeaae ab. 
414 3. A party giving a letter of guaranty has a right to know whether itis 
accepted, and whether the person to whom it is addressed means to give 
eek or make advances om it OF ROb..........-ccccsesacosscnacesnenavesneamandeietil ab. 
4, Acceptors of bills of exchange drawn on their letter of credit, addressed { 
to the payees or purchasers of the bills, are absolute acceptors and not guar- 


423 p 
NGL iin édistee Wad eucesvieeessdageeienUeecdesesdeke duveusecntetedakae elaadeasnemennenen ab. 


HUSBAND AND WIFE. 


ib, 1. The paraphernal property of married women is not bound for the 

debts contracted by the husband while at the head of the community : 

Neither are the fruits liable when the wife administers her own property. 
Lambert vs. Franchebois et al., 1 


. 2. Sale by the husband to the wife, when made for the replacing of her 

dotal and paraphernal property or effects, is-valid in law, particularly when 

Ny GUNS GURUINND 90 GION co cc ccsocecensosensneqiasonsnnnimenmieledeelaeie ab. é 
ib 3. So, asale from the husband to the wife, for replacing her dotal and 


paraphernal effects, should not be attacked, unless on the ground of fraud 
UM iaiecsc0cnsecenssccnnsvssestaisewasiesenevedsinsuseiilllliiestensalinlanaiennnne ib. 


INJUNCTION. *° 


1. Where an injunction is perpetuated for a part of the sum enjoined, 
the party obtaining it will not be liable to damages and costs on its dissolu- 
23 Sn Ger CHG VOMMMINOUE scan csceveisscacdaqecduccnestasetenssxuad Wells vs. Gordon, 219 y. 

2. Where a party is condemned as surety on a bail bond without notice 
of judgment ni si, ora copy served on him, his remedy is by appeal and 


not injunction...... seanedsocssnstenescrssovcccosescees Cook vs. State of Louisiana, 288 
tb. 3. If a judgment is so illegal as to be a nullity, an action of nullity and 
not an injunction should be resonted to........ ......csecssseseesecseeseecesseeeeees 1b. 


4. An injunction to stay an order of seizure and sale of a tract of land, 
on the ground that there is a deficiency in the quantity sold, when it isa 
59 sale per aversionem, will be dissolved with damages, as having wrongfully 
Rsvees secececccseees Brazeale & Sewell vs. Bordelon, Administrator et al., 333 
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. INSOLVENCY. — 


1. Where attacking creditors commence their revocatory actions about 
the same time, and use proper diligence, one shall not have exclusive pri- 
vilege on the property fraudulently conveyed and recovered, simply because 
his suit was first commenced. The property must be divided pro rata 
Gong thom...................ccccsccesorcecsserese Walton & Son vs. Bemiss et al., 

2. Persons who are not creditors of an insolvent debtor, may purchase 
and receive transfers of his property, after he is in insolvent circumstances, 
and it cannot be complained of by his creditors, when they appear to be pur- 
chasers for a valuable consideration and in good faith. 

i Dwight & Hartman vs. Bemiss et al., 

3. But if an insolvent debtor use the proceeds of sales of his property in 
such a manner as to give a preference to one creditor over another, the law 
WE pharEere and CONTE ites cic siiesesccccssececcssce cscceecsesestesensewibeeuall 

4. The act of 1817, relative to voluntary surrenders, is highly penal, and 
must be strictly construed as regards debtors charged with fraud. 

Campbell vs. His Creditors, 

5. So, where the verdict of the jury in a case of fraud, finds the facts 
charged as fraudulent, to be true, but negatives any fraudulent intent on 
the part of the ceding debtor, it is substantially a verdict of acquittal, and 
SRaa ternal be ce premeenen on. 5005.0 <screseiessscesveesessosdessocdesetie 

6. Every act done by a debtor, with the intent of depriving his creditor 
of the eventual right he has on the property of the former, is illegal, and as 
respects such creditors, ought to be avoided....... Hempkin vs. Bowmar et al., 

7. Ina revocatory action to set aside a mortgage made in fraud of cred- 
itors, itis not necessary to prove that the mortgagee was aware of the 
debtor’s insolvency ; proof of fraud against the mortgagee, as giving a 
preference, and the injury resulting to other creditors, is sufficient........... 

8. Where a debtor is perhaps in insolvent circumstances, but when there 
is no proof that the creditor had any knowledge of it, he may give a valid 
mortgage in favor of such creditor. 


9. So, a prior mortgage to secure endorsements not paid, wil] have a pre- 
ference over a judgment creditor, whose judgment is not recorded, when 
there is no proof of knowledge of the insolvency of the debtor, at the time, 
BF Ge ooo sesisivcin escesensesversevecnscsecensecesscssosseostercsennens osedees 


INTERDICTHON. 

1. Suits for the interdiction of idiots or insane persons, must be brought 
inthe Probate Court, and all the proceedings had there. The Parish 
Court, although it be the same judge, is without jurisdiction ratione mate- 
‘vie to try such cases............ ‘iamapaheboveneeysebienednnsoens Segur vs. Pellerin, 


Brander et al. vs. Bowmar & Abercrombie, 370 i 
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2, In a suit for interdiction, service of petition and citation must be made 


on the person soyght to be interdicted, in the same manner as in other 
cases. It is not sufficient for the attorney appointed to defend him, to ac- 


cept SCLVICC........ -.ssereeseeceeeeere teeserseeenereeeneteteeseeeeneres Segur Pellerin, 63 
3, A judgment of interdiction rendered on ex parte testimony, is erroneous, 
and will be reversed on appeal.............seceeesseeee ficscnesacsecosehsumaceenneeeee ib. 


4. The law requires that the person intended to be interdicted, should be 
notified of the suit; and have an opportunity to employ his own counsel, 
before any is appointed by the judge.............ssscccsssccecscsscesccsssceseees oo 646, 


INTERVENTION. 


1. The article 391 of the Code of Practice, provides that one may inter- 
vene either before or after issue joined, provided the intervention do not re- 
tard the principal suit; yet time must be allowed to cite the party against 
whom it is directed, and the same delays to answer or respond to interro- 
gatories given, as in ordinary suits. 
Ardry’s Wife vs. Ardry her Husband: Kain & Co. et al., Intervenors, 264 
2. So, where the plaintiff has treated the intervening parties as properly 
in court, he must allow them the necessary delays to bring in the answers 
EA IP RORNY FONTRE 050 0c crcccccsseasccesecesnnninien winsibiemiiniaiaaliiain 1b. 
3, An intervenor may produce evidence, to prove that the property at- 
tached had been transferred to third persons, before coming into his posses- 
sion as owner, in order to show that the defendants had parted with their 
interest at the time of the attachment. 
Shields et al. vs. Perry, M’Clure et al., 463 


INTEREST. 


1. Inacontract between the vendor and vendeey where the latter has 
had the use and enjoyment of the property, he cannot demand interest on 
the price he has paid, in case of eviction under the mortgage retained. 

Miles vs. His Creditors, 35 

2. So, in a contract between two creditors of the proceeds of mortgaged 
property in the hands of a syndic, to be allowed their respective claims, the 
vendee who had paid part of the price, was in possession and had the use, . 
but gave up the property, cannot claim interest, which is satisfied by the use 


Sek enbepmnentt of the patepetty a... 1. cccesecccncarscossaivarsscuesestebunennnaiell ee 100, 
3. Interest will be allowed on an open account from another state, where 


astatute of that state is in evidemce, authorizing it and fixing the rate, 
Lesesne & Edmondson vs. Cook, 58 
4, Where there is no evidence of the rate of interest in the state where 
the obligation sued on was made, it mu}be assumed as the same rate of 
tegal interest in this state..,.......... i ducemceued wuss «Patterson vs. Garrison, 557 
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JUDGMENT. po 
1. A judgment of the Probate Court, unappealed from, appointing the 
plaintiff agent, with power to collect the debts of a partnership, is full ay. 
thority for him to sue and recover all accounts and debts due the firm, 
Brent, Agent, &c. vs. Cheevers, 9% 
2. The authority of a judgment of court, cannot be inquired into collater. 


RE ee a ee ee ee eT ene ee ib, 
3. A defendant cannot avail himself of an error in the name of his eo. 
defendant, in a joint judgment against them.....Parker vs. Brashear & Barr, 69 


4. Ajudgment against partners in a sugar estate, must inits form be 
joint, and against each ong, separately, for his proportion. 
Parker vs. Brashear & Barr, 69 
5. An order or judgment of the Probate Court, erasing the legal and 
special mortgage of a minor, under the act of 1830, and giving a special 
mortgage on part only of the tutor’s property, in lieu of the first, cannot be 
attacked collaterally, when third persons have purchased property released 
by these proceedings; it must have its effect, until reversed or annulled in 
a direct proceeding or action.............ss.esesseees Le Blane vs. His Creditors, 120 
6. So, in the suit of a minor, on arriving at the age of majority, to annul 
an order or proceedings of the Probate Court, it cannot affect the right of 
third persons who purchased under the faith of these proceedings, sanction- 
"ed BF NE OE PIRI. 5c sceseccescpsensvesrconscseceponssnestenswernlli - 
7. Judgment creditors of an estate in the course of administration, cannot 
take out execution against the administrator, without first notifying such 
judgment to him, that he may show he has no funds to satisfy and pay it. 
Carriere & Borduzat vs. Meyer et aj., 126 
8. Before the plaintiffs can issue a fieri facias, they must first notify their 
judgment to the Re esvsetoninwsicnssiannininnl Guidry vs. Guidry’s Heirs, 157 
9. So, wherea judgment of partition, decreeing a balance due by an heir 
to his co-heirs, has not been regularly notified to him, and he was not made 
a party to it, he will be entitled to a perpetual injunction against such judg- 
TR iciicsanscnsvvcasmesevebiicrsnvneeenesanveseremesies seinsctenesaebect cesnesaall ib. 
10. An order of seizure and sale is so far a judgment as to authorize an 
appeal ; but it is not a judgment in the true and legal sense of the term. 
Harrod vs. Voorhies’ Administratriz, 254 
11. Judgment by default is premature, taken on the first day of the term. 
The defendant is allowed the first day on which to file his answer. 
Bryan’s Administrator vs. Spruell, 313 
12. In all cases of judgment by default made final, the plaintiff must 
prove his demand ; and not havingwproved the defendant’s mark to the nole 
qued on, the judgment for the plaintiff was reversed, and the case remanded, 1%. 
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PRINCIPAL MATTERS. 







, 13. Judgment affirmed as for a frivolous appeal, but it already bearing 
ten per cent. interest only five per cent. damages was allowed, 


PAGE 







Windle vs. Flint, 318 


14, Judgment entered by consent of both parties, reversing the judgment 
appealed from, and remanding the case for a new trial. 


Sexton et al. vs. Brock, 347 


15. The decree or judgment of a foreign court, the jurisdiction of which 
not having been questioned, will be considered conclusive on the matters 


adjudged by it............scescssssscersseceseesseesees Brosnaham et al. vs. Turner, 433 


16. Where there is a judgment, execution and sale of property shown, 
the court will not inquire into the validity of the judgment ; and when in 
the investigation of a title a judgment is produced, to which one of the liti- 
gants is a party, it cannot be inquired into collaterally. 


Brosnaham et al. vs. Turner, 442 


17. Where a judgment is set up as the basis of the defendant’s title, ina 
petitory action against him, its validity cannot be examined, or inquired 
into collaterally. Never having been reversed or annulled, it must have its 
SEN CUMics, ccamere secvecisadsuccsecdadhadsdiiennencasesdaniineeeennnae 

18. Where a judgment, writ of execution and sheriff ’s sale are shown in 
support of a title, it necessarily creates a strong presumption in favor of the 
title, and is prima facie evidence that the formalities of law have been com- 
ST SES basieiu6sdcnss scevasnbstevossessers nee ipasinbainsaabeumbesdmmtaemneas 

19. Where it is evident justice requires it, even judgment of non-suit 
will not be given, but the case will be remanded for new proceedings. 


Legendre vs. Woodrooff, 477 


20. Where a judgment is given against the defendant “to be satisfied to 
the amount of six hundred and forty-five dollars out of funds attached in 
the hands of the garnishee,” execution may issue against the latter. 


Kirkman et al. vs. Hills, 523 


21. Judgment may be rendered against both the defendant and garnishee 
at the same time and in the same judgment,..............ccssssesesesesecsseee 

22, Where a judgment has been rendered against two commercial part- 
ners on the confession of one, which is on a writ of error, reversed and 
vacated as to the other, he is not thereby released from the debt by a mer- 
ger of the debt in the judgment. 


tb. 


State Bank of Illinois vs. Sloo & Byrne et al., 544. 


23. If judgment be obtained against one of several debtors in solido, the 
others cannot resist the demand of their creditor on the ground that the 


debt is merged in the judgment against their co-debtor................cececseees tb. 
24. Judgment bearing ten per cent. interest, affirmed with 5 per cent, 
damages as a delay CaSC......6.....ceeeesseesseceeeerseees er Gollain vs. Jamet, 565 
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JURISDICTION. 


1. Where the husband seeks to recover certain property as his part of 
the community in his own right from the heirs of his deceased wife who 
claim it under her last will, although he may give to his suit"the form of 
an action of partition, yet it involves title and the Probate Court is without * 
jurisdiction............ ° ovccces - Breau vs. Landry et al., 8 

2A eye cannot penis his lantiane wat - a nominal sum to 
increase the demand above three hundred dollars, so as to give appellate 
jurisdiction to this court. Such a course will be viewed as an attempt, to 
evade the constitutional provision on this subject, and the case will be 
dismissed for want of jurisdiction....Red Riter Rail Road Co. vs. Williams, 189 

3. This court will not suffer imaginary claims to be tacked to real ones, 
for the purpose of giving jurisdiction in violation of the constitution...,,, . 
4, A suit on the bond of a curatrix against her and her sureties, to ren- 
der her personally liable, and recover against them individually, must be 
instituted in the courts of general or ordinary jurisdiction. 
Brown vs. Gunning’s Curatriz et al., 238 
5. The Court of Probates is without jurisdiction ralione materia ina 
contest between two co-proprietors of property seeking a partition, and 
where one is proceeding as plaintiff a la folle enchere, to have certain proper- 
ty purchased by the other, at the probate sale of the joint estate, re-sold at 
I ci haisiewinnbinnnsioanlandninnien Bray’s Executrix vs. Bray, 352 
6. Aparty may sue for unliquidated damages for the non-compliance 
with the contract of sale, and it is clear, in such a case the Court of Pro- 
bates would be without jurisdiction. It is the same if the party suesto 
compel a resale at the risk of the purchaser, although the contract of sale 
arose under a proceeding nominally in the Probate Court..............s0008 oe tb, 


JURY. 


1. The defendant to obtain a trial by jury when sued on his note or 

monied obligation, must swear to all the allegations in his plea or answer. 
Amado vs. Breda, 257 

2. It is essential to a special verdict that it finds the facts, but leaves the 

legal consequences to be drawn from such facts to the court. 

Campbell vs. His Creditors, 348 

3. But where the jury find certain facts true and draw their own conclu- 
sions from them in favor of the defendant, it isa general verdict of acquittal. ib, 


LAND TITLES AND LAWS. 


1. Titles to land must be located according to their calls; and where 
part of the place called for by the title is abandoned and another person 
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PAGE 
locates it, and acquires a better title; the party abandoning cannot make 


his location in another place to the prejudice of others. He must suffer 
the loss. Wilcoxon vs. Rogers et ux., 6 
g, Where two confirmations of land titles are of equal dignity and one 
is regularly located and accompanied by possession, and no steps taken by 
the other, the first will hold the land by the prescription of ten years....... . 
3. A corporeal possession in the beginning, a civil one will be sufficient to 
complete the possession already begun, and to support the prescription of 
teN YCBTB.....ccerssecersseneressessrenscnercecseseeersteeessseseesreseeses wiivistivtanden - i 
4, Where the plaintiff holds by two titles and the premises are sold by 
the sheriff under execution against Rim, and he receives the balance after 
satisfying the judgment, he cannot set up a claim to the same property 
under the other title, not recited in the sheriff ’s deed, although the sheriff 
describes the sale to be of the youngest of the two titles. 
Collins vs. Moore & Prescott, 75 
5. Where the purchaser of public lands offers to comply with the condi- 
tions of the law, and is prevented by the government not performing the 
obligations imposed on it, he is not to suffer or lose his rights on this account. 
Marsh & Miller vs. Gonsoulin $4 
6. So, where the government refused to receive the money from a pre- 
emptor, who had proved up his settlement right under the act of congress 
passed the 29th May, 1830, because the land was not surveyed and a plat 
returned to the land office, and in the meantime the front proprietors entered 
and paid the government for the same land under the act of 15th June, 
1832, giving the owner of land fronting on water courses, a preference in 
becoming the purchaser of any vacant land back of his own tract: Held, 
that the pre-emptor having complied with all the conditions of the law on 
Ee part, is entitled to hold the land.............ccccccosccccccodfipaccsesesesocececs ab. 
7. Where the evidence shows that the ancestor of the plaintiffs had sold 
and transferred his interest in a settlement right or tract of land, five years 
before its confirmation, although confirmed in his name, it enures to the 
benefit of the transferree and the heirs of the original grantee cannot | 
EE i iisncesencerccakcecs ovsdeegaceneesenistneseniie’ O’Brien’s Heirs vs. Smith, 94 
8. The act of congress passed 29th May, 1830, gives every settler or oc- 
cupant of the public land a pre-emption right to purchase a quarter section 
of land at the minimum price, but forbids all assignments and transfers of 
pre-emption rights prior to issuing patents therefor, under the penality of 
PA adaksdidsnsssorcctecctibenedveeetesveasibe Sirong vs. Rachal et al., 232 
9. The act of 1832, which authorizes persons who have purchased their 
pre-emption rights to transfer their certificates and receipts of the land offi- 
cers, and the issuing of patents to the assignees, does not repeal that part 
of the act of May 29, 1830, which declares all transfers of the right of 
TINIE BND WONT vn cdinec one seeess seserecenensoenanersuscessinaad ernie ib,” 
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10. So, the sale and mortgage of a pre-emption right to a quarter section 
of land, before a receipt and certificate is obtained from the land officers, 
under the act of congress of the 26th May, 1830, is nul] and void. ....,, 

11. The penalty for failing to pay the different instalments to the 
United States for the purchase and entry of lands under the credit system, 
was absolute forfeiture, and the reversion of the land to the government, 


Kirkby’s Heirs vs. Fogleman, 277 


12. According to the act of congress passed 2d March, 1821, after the 
change from the credit to the cash system, which extended the credit on 
lands already purchased but not paid for, or allowed a discount to those 
preferring‘to pay in cash, the penalty for falling to comply with these requi- 
sitions was absolute forfeiture and reversion to the government............... 

13. The entry and purchase of lands under the act of the 4th July, 1827, 
previously forfeited, divestedthe United States of all title which had been 
acquired by the previous forfeitures and reversionS.............0sessseeeseeees , 

14. The registers and receivers being authorized by the laws of con- 
gress, to carry into effect the various laws allowing pre-emption rights, and 
also to make sale of the public lands, this court is bound to give effect to the 
titles they confer, unless the adverse party produces a better............... : 

15. So, where the register and receiver’s certificate gave a pre-emp- 
tion right to the plaintiff’s ancestor as assignee, on paying the price to 
government, and there is no evidence of the assignment but this certificate: 
Held, that they must recover the land, as against the defendant who claims 
under a prior entry, but his title was forfeited to the United States......... 


See SanE—VENDOR AND VENDEE. 


LESION. 


1. In an action of lesion beyond moiety, it is necessary to put the defend- 
ant in mord, more than by the institution of suit; the sole object of which, 
is to compel the vendee to restore the property to the vendor. 

Copley vs. Flint & Coz, 

2. A sale and purchase of a tract of land, for the purpose of redemption 
by the original owner, and the extinguishment of a doubtful claim, growing 
out of a forced alienation for taxes, is not such a sale as would give rise to 
an action of rescission for lesion...............0scccssseccssesessescesees ane ansoeee < 

3. The intrinsic value of the land at the time of sale, and of the plaintiff's 
pretensions, and the nature of his title, should be examined and inquired 
into, as matters put expressly at issue in an action for a rescission of a sale 
IN ss ndsusvintsintiieweenensieokei oqacsesnenseineinenesnesteanal *e 

4s But in a sale of a precarious claim to land without warranty, it isa 
proper subject of inquiry, what were the vendor’s pretensions worth ? rather 
than what was the intrinsic value of the land in an action of lesion ?..,...... 
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5, Under the plea of the general issue, in an action for the rescission of a 
sale for lesion beyond moiety, evidence is admissible, to show what the 
plaintiff ’s pretensions, title or claim, was really worth, without being con- 


fined to the mere intrinsic value of the Jand...........Copley vs. Flint & Cox, 380 


LETTING AND HIRING. 

1. The contract of letting and hiring, must be construed and modified by 
the use and general understanding of the parties in the country where it is 
made; as a slave hired for an ostler in a country inn, may be used to drive 
a waggon to haul provisions and fuel for the tavern....... Taylor vs. Andrus, 

2, So, where a slave was hired @¥ an ostler in a small town, and he was 
employed to drive a waggan and haul wood to the tavern, and was acci- 
dentally killed: Held, that the owner or hirer cannot recover his value, as 
having been improperly used or employed..............seseee secsecsseseeseres one 


MONITION. 
1, A monition has no other effect than to protect the purchaser against . 
the claim of the defendant in execution; or that of any person resulting from 
any irregularity in the judgment or other proceedings in making the sale. 


15 


ib. 


Cordeville & Lacroix vs. Hosmer, 590 


MORTGAGE AND PRIVILEGE. 

1. An order of the Probate Court, erasing the legal and special mortgage 
of a minor, under the act of 1830, and giving a special mortgage on part only, 
of the property of the tutor in lieu of the first, cannot be attacked collate- 
rally, when third persons have purchased property released by these proceed- 
ings; it must have its effect until revegsed or annulled in a direct proceed- 


OE ROTOR... ces cceecessescnccsssnnsecorensnsaanesi Le Blane vs. His Creditors, 120 


2. A mortgage is in its nature indivisible, and prevails over every part 
of the immovable subjected to it; and the mortgaged premises must be sold 
to satisfy the whole debt it was taken to secure, and not a part thereof. 


Pepper et al. vs. Dunlap, 163 


3. A seizing creditor, who only sues for such instalments of a debt secured 
by privilege or mortgage as are due, the property so mortgaged is to be 
sold for the whole of the debt, on such terms of credit as are granted by the 
original contract; although such creditor does not show that the notes of 
the subsequent instalments belong to him, or that he is the holder of all the 
mates Tncteded im the mortgagy........ckcceccs<s.ccessccsavecesssswurconseusianmienln 

4, Where the demand exceeds five hundred dollars, for work and labor 
done, and materials furnished in repairing houses, there must be a registry of 
some act or written agreement, in order to give a privilege on the property 
or its proceeds, in the hands of the administrator. : 


Taylor et al. vs. Crain’s Administrator, 290 
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Pace. 
5. Two requisites are indispensable, as between the employer and under. 


taker, for the creation of the privilege, which are, that the agreement must 
be in writing, and registered in the office of the register of mortgages, 
Taylor et al. vs. Crain’s Administrator, 290 
6. The price of property subject to a privilege, sold before the decease of 
the owner, when collected by his administrator, is free of the privilege, and 
must be distributed among the ordinary creditors,................00-essescecseece ib, 
7. Privileged claims for work and materials on a house, are prescribed by 
the lapse of six months, if they are under five hundred dollars............... ib, 
8. Amortgage may be given to secure endorsements made and to be 
made, and which are not due at the time of executing it. 
Brander et al. vs. Bowmar & Abercrombie, 310 
9. So, a prior nfortgage to secure endorsements not paid, will have a pre- 
ference over a judgment creditor whose judgment is not recorded, when 
there is no proof of knowledge of the insolvency of the debtor at the time by 
NR sian isnivacnngsibaibobitcheala tal iain nsindasicanneaidonseentiindeeasaia ib. 
10. An assumed note by a vendee, bearing the first mortgage, must be paid 
in full, before those he gives can come in under his mortgage. 
M-Mahan vs. Grant & Turnell, 479 
11. The vendor of lots, when opposed by the builder’s claim and privi- 
lege on buildings erected, is entitled to have the ground appraised separately 
from the houses, and to be paid from the proceeds of the ground, sepa- 
rately from that of the buildings............. Cordeville & Lacroix vs. Hosmer, 590 
12. The appraisement must be made by persons chosen by the vendor 
and builder; neither of whom can be concluded by an appraisement made 
ID i cnrcnsntnnersnctnunnssnvehoicenenceniainiieneaniopaesiiiuabibaal ib. 


NEW-ORLEANS. 


1. The acts of 1832, for “opening and improving streets in New- 
Orleans,” does not authorize the commissioners to asses a tax on the neigh- 
boring proprietors of grounds, for the purpose of clearing, grading, draining 
and improving streets in their vicinity, already opened and dedicated to 
public use, when no portion of the disbursements is for lands taken, or to be 
taken for new streets....... oe ssseseeesess Municipality No. 2 vs. M'Donough, 533 

2. The act of 1832, is enacted for the exclusive and special object of au- 
thorizing the city council to take lands or lots, to remove any buildings or 
improvements necessary for the purpose of opening, extending, enlarging, 
&c., or otherwise improving any street or public place, on due compensation 
being made to the parties and persons to whom the loss and damage occa- 
sioned thereby exceeds the advantage and benefit thereof.................2...2. 0b 

3. An opposition to the proceedings and report of commissioners, under 
the act of 1832, for opening streets, &c., which is in the nature of a per- 
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emptory exception, destroying the right and power assumed by the corpo- 


ration, alleging the proceedings to be null, ab initio, may be put in at any 
time before judgment homologating the report. t 
' Municipality No. 2 vs. M‘Donough, 533 


NEW TRIAL. 


1. In an application for a new trial, on the ground of newly discovered 
evidence, in the absence of the party, the attorney who conducts the suit is 
competent to make the necessary affidavit, when the facts are within his 
knowledge..........+ssscecsecsseee* seesseesecsssccsesseeee oes Williams vs. Brashear, (7 

2. So, in an action against the drawer of a bill, where the attorney swears 
that since the trial he has discovered a certain person who will prove that 
the defendant had sufficient funds in the hands of the acceptors to pay the 
bill, it is good grounds for a new trial.................. siucceccocedeletudccineaneene ab. 


NOVATION. 


1. To create a novation by the substitution of a new debtor, the latter 
must oblige himself towards the creditor, in lieu of the original debtor, and 
it must appear that the creditor expressly discharged the first debtor. 
Bonnemer vs. Negrete, 474 
2, The giving an order on a particular fund for the amount of a note or 


’ debt, when the original debtor is not discharged, does not operate a nova- 


MMT SII OO foi ca cca occ esiecdec's'sscadsencavencscuaceuadoceteccqeataveswecimacaie yreee 0. 


PARTITION. 


1. Where an heir was not made a party to the proceedings, in a settlement 
and partition of the successions of his ancestors, he is not bound or liable 
under the judgment rendered, for any of the shares or balances that may 
be decreed. against him........... ...ccscocsseeccseees Guidry vs. Guidry’s Heirs, 157 


2. To render a partition valid and binding, all the parties to it must be 
cited or notified; and all the formalities prescribed by law must be pursued, 
to authorize a judgment of homologation, and make it binding................ 2b. 


3. So, where a judgment of partition decreeing a balance due by an heir 
to his co-heirs, has not been regularly notified to him, and he was not made 
a party to the proceedings had in making the partition, he will be entitled to 
a perpetual injunction against such judgment....................cseseeceeeeeseeees ab. 


4, Co-proprietors of a succession of full age, and capable of contracting, 
may consent to a sale at public auction; and although the proceeds may be 
applied to the payment of debts, yet if the creditors do not interfere, such a 
sale may be considered in the nature of a partition, without the aid offa P 
COUP. ...sescresccccvecscsscevcssssceestecvcsssnsecscssess PGS Executeic vei Breage 
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PARTNERSHIP. 


1. The surviving partner cannot sue for a partnership debt, when he has 

not joined the representatives of the deceased partner; or has shown no 

authority as liquidator of the partnership affairs........Connelly vs. Cheevers, 9 
2. In an ordinary parnership the act of one partner executing a mortgage 

and note in the name of the partnership, for certain slaves which had 

been previously purchased, is valid and binding as tending to benefit the 

1, Sea Gans bodae a touwecewsueeebeasdsaetnenoten Petrovie vs. Hyde et al, 223 
3. Where certain slaves belonging to a firm are sold and transferred by 















































two of the partners to the third one, who receives them and stipulates to 

pay the price, it is a ratification of the previous mortgage and sale of the 

slaves to the firm by him, and he is bound... ER os'cecceeevecde man 
4. Where a partner buys out the een ‘of the viene and ee 

lates with his co-partners to pay a certain mortgage debt, the creditor has 

a right to proceed directly against him by order of seizure and sale, as the 

principal debtor, who is personally liable and not entitled to the privilege of 

a third possessor, namely, the right of relinquishment.................0002 eeeee . 
5. Where a note was given by one partner for an ordinary partnership 

debt in the name of the firm, and it is shown the defendant purchased out 

his co-partners, and agreed to pay all the plantation debts, he cannot resist 

payment, on the ground that one partner had no authority to subscribe the 

note sued on in the name of the firm................. Lott & Ives vs. Parham, 245 





PAYMENT. 
1. Where a creditor gives a receipt at the foot of an account, in which 
he has a privilege for personal property sold, stating he has “received pay- 
ment by note payable at four months,” it isa payment of the account and 


40 


extinguishes the privilege..................¢ Walton and Son vs. Bemiss et al., 


2. So, where a creditor receives a note from his debtor, to collect and pay 





himself, he is bound to use due and proper diligence to collect it, or he will 

be charged with the amount............. Dwight & Hartman vs. Bemiss et al., 145 
3. Where it is expressed in the act of sale,that notes were “received in 

payment,” this expression will be taken in reference to other parts of the 

act, where it is shown a mortgage was retained, &c. In such cases it is not 

such a payment as will prevent a rescission of the sale in case of the non- 

payment of the notes.......... ecoreeccescecees cooces Borgeat vs. Smith’s Syndic, 467 


PRACTICE. 


1. It is necessary that the parish judge should designate in all his pro- 





; ceedings, the capacity in which he acts; and that the proceedings of the 
Probate Court be conducted and kept distinct from those of the Parish 
A eHGaA aria sebeie keh esos onie secsnvercecsereenae scaee .Segur vs. Pellerin, 63 
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9, Where the record contains no motion for a continuance, or reasons 





































Page 
offered for one, the affidavit of the party that he was absent and his coun- 
) i sel not in attendance at the trial, cannot be received in this court, to open 
30 | the judgment and remand the case for a new trial on the ground that great 


: injustice has been done....... ...Peuch, Bein & Co. vs. Palfrey, Syndic, &e., 97 
3. A party cannot be heard in the Supreme Court, on his affidavit asking 
to remand the case for a new trial, on the ground that he was called for trial 
223 in the Inferior Court..,...............++0.++-eCompton vs. Palfrey, Syndic, &e., 99 
4. Where the plaintiff fails to make out his case clearly, he must be non- 
suited: So, where it did not appear that the person suing as agent, was 
really such, or that the debt actually existed, judgment of non-suit was 
ib, MN 3d. dcudinaedersacuscseuooeiavatass Mouton, Agent, &e, vs. Thibodeaux, 131 
5. On remanding a cause for trial between the warrantors, the plaintiff, 
in the demand in warranty, may amend his answer so as to claim damages 
from the warrantor. The amended answer does not change the substance 
of his demand or the legal recourse against his warrantors. 
i. Melangon’s Heirs vs. Robechaud’s Heirs, 15% 
4 ; 6. Parties have a right to bring in and offer their evidence in the order 
they choose, and it should not be rejected because that first offered does 
BOP MIONS ENOUGN:....6 ciceess cssececssce' Maurin vs. Chambers and Williams, 207 
7. Where the judge in his statement of facts certifies “that the protest 
M5 was proved to have been regularly made, and the notices given accordingly,” 
it was held insufficient proof of notice to the endorsers ; and the court not 
being able to see whether the notices were properly given, or to examine 
the case on its merits, the appeal was dismissed. 
Union Bank vs. Williams et al., 236 
8. Where a cause has been the second time submitted to a jury, and the 
0 @ verdict does not appear manifestly erroneous, it will not be disturbed. 
Hood vs. M‘Corkle, 240 
9. Where the answer, judgment and part of the parole evidence appears 
5 to have been lost, a certiorari would be useless, as the record in such case 
cannot be perfected; and when it appears that justice does not require it, 
the cause will not be remanded for a new trial..................- Boler vs. Day, 251 





10. The letter of the ]aw may be disregarded with the honest intention 

of seeking its spirit when it leads to an absurd conclusion, and the judge is 

bound to recede from the letter until he arrives at a reasonable conclusion. 
Ardry’s wife vs. Ardry, her Husband: Kain & Co. et al., Intervenors, 264 


11. Where the certificate of the notary, at the foot of an act of mortgage, 





states it is a true copy, it is sufficient when the seal is also affixed; although 
the notary does not say, “it is given under his hand and seal.” 
Armor vs. Lewis, 331 
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12. In all cases of judgment by. default made final, the plaintiff eet 
prove his demand, and not having produced evidence of the defendant's 
mark or signature to the note sued on, judgment for the plaintiff was reversed, 
Bryan’s Administrator vs. Spruell, 313 





13. A suit for the rescission of a sale for lesion beyond moiety, and on 
account of the non-payment ofthe price, cannot be maintained for both 
demands ; as they should not be cumulated in the same action. 

Copley vs. Flint & Cox. 389 

14, Other systems of law may be referred to for light when the great 
and leading principles of equity are in question, and our own laws are 
silent ; but the merely arbitrary rules of a foreign system should not be 
DEGRA C iis dyasth whore meratnntensnuberntarientaiannnnel Miller vs. Holstein, 389 

15. An opposition to the report of commissioners under the act of 1832, 
for opening streets, &c., which is in the nature of a peremptory exception, 
destroying the right and power assumed by the corporation, alleging the 
proceedings to be null a initio, may be putin at any time before judgment 
homologating the report.......... Municipality Number Two vs. M‘Donough, 533 

16. The want of docketing a judgment does not prevent its being executed. 

Fink vs. Lallande et al., 547 

17. A scroll with the letters (L. S.) written in it, will be a sufficient seal 
to a writ of fieri facias, when it does not appear the court had any other. éb, 

18. Before the adoption of the constitution, a compliance with either the 
English or French text of the law was sufficient..... .......c.sessscssssseeeee 

19. Where manifest justice requires it, the case will be remanded fora 
new trial........... peensts cause cagsele Lambeth & Thompson vs. Rivarde et al., 572 


PRESCRIPTION. 


1. Where two confirmations of claims to land are of equal dignity, and 
one of them is regularly located and accompanied by possession, and no 
steps taken by the other; the first will hold the land by the prescription 
PN CN i ciiiiniaidcdsiuene seumebecrsnenivenneinceas Wilcoxon vs. Rogersetur. 6 

2. If there isnot a possession of five years with a title, legal and suffi- 
cient to transfer the property in a slave, the defendant cannot invoke pre- 
adhe ictiinititiicctnivericstreviesesttenemmae ceil Cuny vs. Robert et al., 175 

3. The granting‘an order of seizure and sale, do@s not prevent the pre- 
scription of five or ten years, on the note or debt on which the order is 
NI sists sain. siinininsiegcesonmcesens Harrod vs. Voorhies’s Administratrix, 254 

4. Privileged claims for work and materials furnished on a house are 
prescribed by the lapse of six months, if they are under five hundred dollars, 
Taylor et al. vs. Crain’s Administrator, 290 
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PRINCIPAL AND AGENT. 
PAGE 


1. A judgment of the Probate Court unappealed from, appointing the 
plaintiff agent, with power to collect the debts of a partnership, is full 
authority for him to sue and recover all accounts and debts due to the firm. 

Brent, Agent, &c. vs. Cheevers. 

2. An agent may possess for his principal, and his possession is sufficient 

to maintain the possessory action............cscscecesseseees Arden vs. Soileau, 28 
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90 3. An authority to an agent or attorney at law to collect a debt, dees not 
authorize him to novate it, or enter into a compromise..... Dupre vs. Splane, 51 
4, But where an agent, in the honest exercise of his judgment, makes an 
unauthorized settlement by receiving part of a debt in cash, and the note of 
39 | another person for the balance; and apprizes his principal, the latter must 
disapprove of it ina reasonable time, or his silence will be considered an 
HA eisvcntecccessssencedcncdsacensiciecenccntanstimunceieghaluligenmelannnnne tb. 
5. The principal must make his election. He cannot hold his agent 
liable, and at the same time avail himself of his acts, if they should. be 


6. So, where the agent had a note to collect, and not being able to get 
7 all in money, and fearing the insolvency of the debtor, took a note on an- 
other person for the balance which was not paid, but of which he advised 
his principal, who made no objection at the time: Held, that the agent 
ree ame Bow the Detiis 2.0... cccccscncecentecesesascceeseencsmnennenene ib* 
7, A promise to pay certain drafts by the defendant, who avers that he 
drew them as agent, will bind him personally, and authorize the drawee, 
who has paid the drafts, to recover the amount from him. The case is 
stronger when the principal disavows the acts of his alleged agent. 
Linton’s Heirs vs. Walsh, 113 
8. Where A. authorized B. against whom he had a judgment, to deliver 
his draft for its amount to the clerk of the court, and the latter gave his 
draft payable to the order of the clerk, who appropriated it to his own use: 
Held, that he should have made it payable to the order of A., for 
| whom it was given, and not to have put it in the power of the clerk to use 
it, and that having done so, he was still liable to pay the amount of the 
NE CF Tin vincesoneceniinesonneaineeks sthécnenanmeenenial Wells vs. Gordon, 219 





9. When an agent or attorney undertakes to collect a debt in a distant 
place, and makes known to fiis principal the mode of conveyalice by which - 
the note or evidence of the debt will be sent, who does not disapprove of it, 
he will not be responsible for an accident that may happen and prevent its 
safe arrival, without his fault. 
Delavigne, Syndic vs. City Bank of New-Orleans, 471 
10 A bank taking a note for collection, becomes the mandatory or agent 
of the holder or depositor only; there is no privity between it, and any of 
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11. So, where a note is deposited for collection, and the notary of the 
bank fails to give notice of protest to the first endorser, who is thereby dis. 


charged; the second endorser who takes up the note, has no recourse against 
Rts cinnntisnemdeseincronirene quevessresnsanensnnstenameteceiieehtgia 


° PRINCIPAL AND SURETY. 


1. The surety cannot require the creditor to sue the principal debtor be- 
fore resorting to him for payment. His remedy is to pay the debt, and ex- 
@rcise the rights of the creditor against the debtor, to which he is subroga- 
ted by the payment; or proceed under article 2026 of the Louisiana Code, 


‘ P 
the other endorsers or parties to the note. Its responsibility is @nly to those ” 
who employ it................ a eneseeeseneesege M‘Cullock vs. Commercial Bank, 566 


Boutte, f. m. c. vs. Martin et al. 133 


2. A verbal agreement to wait until the debtor can go to a certain place 


to procure money, with which to pay the debt, is not such a prolongation of | 


time as will discharge the surety............0..cccvescccoesseseescesccscoccns cocsidling 

3. The plaintiff cannot have a case in this court continued for a certios 
rari as to the principal debtor, and proceed to final judgment against the 
sureties, who are his co-defendants. 


Griffing’s Administratrix vs. Caldwell et al., 294 


“4, Sureties have an interest that judgment be first rendered against thee 
principal debtor, or at least simultaneously with them................:.c.eee00 


POSSESSION. 
1. A corporeal possession in the beginning, a civil one will be sufficient 
to complete the possession already begun and support the prescription of 
BD Pave cnacrcescerovescsevecvcceecsessascsnes soreee Wilcoxon vs. Rogers el uz., 


REDHIBITION. 
1. Where a slave is expressly excepted, in the act of sale from the warran- 
ty, of being sound in body, it will be considered a solemn declaration that 
he is unsound, and the purchaser takes him absolutely at his risk. 


6% 


Nelson vs. Lillard, 336 


2. Where the evidence does not show that the slave was affééted with a 
redhibitor/ disease, at the time of sale, it is insufficient to rescind the sale, 
although it is proved he was sick shortly after the gale..............sscsevee 


RES JUDICATA. 
1. In anaction to recover the rents and profits in a separate suit, after 
eviction, and the defendant pleads, in compensation and reconvention of the 
plaintiff ’s demand, the enhanced value of the land, he cannot afterwards 


avail himself of the plea Of res judicata............. Pearce et al. ve. Frantum, 414 
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PRINCIPAL MATTERS. 


RIGHT OF PASSAGE. 

PAGE 
j. It is only for plantations enclosed and surrounded by other lands, that 

the right of passage or of way over the lands of others, is established by 

IPY 2, Cadde asescnscccsé sve csesssettesssnceyueusa Martin et al. vs. Patin et al., 55 
2. The right of passage over the land of others, is not given as a matter 

of convenience but of necessity : So, where there is room to go round the 

lands of a neighbor, the right of passage will not be allowed to go through 

and compel the latter to leave a lane.................ceessecscedceceeceeces Tuisingee, @ 


SALE. . 


1. Asale by the husband to the wife, when made to replace her dotal 
and paraphernal effects, is valid in law; and particularly when no fraud 
and collusion is alleged. It should not be attacked, unless on the ground of 
NT CCID 5 56 5cin ida sa dco nscsiew suindcaaee Lambert vs. Franchebois et al, 1 


2. The purchaser at sheriff’s sale is personally bound for the surplus of 
the‘adjudication, still secured by special mortgage on the property sold, 
and holds the surplus subject to the claim of the inferior mortgage creditors; 
and if he fails to pay, when it is demanded of him, he will be liable to be 
proceeded against as a third possessor............... Pepper et al. vs. Dunlap, 163 


3. So, where a seizing creditor only sues for such instalments of a debt, ~ 
secured by privilefre or special mortgage, as are due the property so mort- ' 
gaged,is to be sold for the whole of the debt, on such terms of credit as corres- 
pond with the remaining notes and instalments not due, although such 
q@editer ie not the holder of thean...............:<cdsececsescccscedecccenense’ stpeeoule ab. 


4. The sale of a body of land, as a section or fractional section, described 
as containing a certain number of acres, is not a sale per aversionem, but of 
a limited body; and if there is a deficiency in the measure, or it comes 
short of the quantity sold, it must give way to the diminution of price pro- 
portionate to the quantity it is short, if it exceeds one-twentieth part. 
: Phelps vs. Wilson, 185 


5. A probate sale of the tract of land on which the deceased resided, as 
containing two hundred and twenty arpents, more or less, and described 
from boundary to boundary, is a sale per aversionem, and the purchaser 
cannot obtain a diminution of the price, for any deficiency there may be in 
the measure............. Braseale & Sewell vs. Bordelon, Administrator et al., 333 


6. Co-proprietors of full age and capable of contracting, may consent to 
a sale at public auction; and although the proceeds may be applied to the 
payment of debts, yet, if the creditors do not interfere, such sale may be 
considered in the nature of a partition, without the aid of a court. 
Bray’s Executriz vs. Bray, 352 
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* 
7. A party may sue for unliquidated damages, for the ndhi-conpliance 
with the contract of sale; and it is clear, in such a case, the court of pro- 
bates would be without jurisdiction. It is the same if the party sues to 


compel a re-sale, at the risk of the purchaser, although the contract of sale 


arose under a proceeding nominally in the probate court.: * 


Bray’s Executriz vs. Bray, 352 


8. Acts of sale sous sing privé, and not recorded in the parish where the 
property is®ituated, are inadmissible as evidence of title to immoveable 


Pee ances ier ocicc Soca ctacsccosuevevestseseovvcces Brosnaham et al. vs. Turner, 433 


9. A bill of sale or written title is not necessary to transfer title to a ship, 
‘and parole evidence of a sale may be offered, connected with a written title 














made in pursuance of it................665 Shields et al. vs. Perry, M‘Clure et al., 463 


10. The demand of the notary and protest of the note for non-payment, 
is a sufficient putting in default to pay the price, to authorize a rescission 


11. Where it is expressed in the act of sale, that “ notes were received 
in payment,” this expression will be taken in reference to other parts of the 
act, where itis shown a mortgage was retained, &c. In such cases, it is 
not such a payment as will prevent a rescission of the sale, in case of non- 
payment of the notes.............. Unvceesves Scavopscreceescetossvcguccecsseces Jaa oiee 

12. The filing of notes given forthe price of property, in a suit for 
rescission of a sale, is a sufficient return of them to authorize the rescission, 

13. ‘The article 2543 of the Louisiana Code, contemplates the allowance 
of damages for waste and deterioration of property only, and not for the 
depreciation in the nominal valué at the time of rescinding the sale......... 

14. The sale of a tract of land claimed under a Spanish grant or other 
title, is not void because the United States refused to confirm it; or where 
it has been only confirmed in part, if it appears there has been no disturb- 


ab, 


* 


ps 


Of Tb WEIS OF PLOPOFty. 0 is...0sccccscessccccccsecs Bourgeat vs. Smith’s Syndics, 467 
: * 


BROS... Neo rccccsenccccssosneces cocsvees o cvceee eestees Rightor vs. Kohn et al., 501 


SHERIFF'S SALE. v 


. 
1. The sheriff is not bound to give any notice, previous to seizure under 
a writ of fieri facias. Notice given on the day of seizure is suffigient ; and 
three days afterwards, the ee mney advertise the property for sale. 
; Tompkins vs. Stroud et al., 
2. After the lapse of more than twenty years, a sheriff ’s sale will be pre- 


sumed good and valid..............:.seessereeeseees Brosnaham et al. vs. Turner, 433 


3. Where a judgment, writ of execution, and sheriff ’s‘sale are shown in 
support of a title, it necessarily creates a strong presumption in favor of the 
title ; and is prima facie evidence that the formalities of law have been 


complied with... seseenaebesseeamgbWe cesses ceseeees ceeceneereeeeraeeees Same vs. Same, 442 


274 
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PRINCIPAL MATTERS. 


PAGE 
4. The#heriffmay proceed to make further seizures under the'same 
writ of fiert faciasyif, by the sale of the property first seized, it is insuffi- 
cient to satisfy the writ. Fink vs. Lallande et al., 547 
5 A’sheriff’s return is prima facie evidence of the legality of his acts; , 
andi becomes the duty of the party attacking the validity of a sheriff’s 
sale, to prove that the formalities required by law were not complied with, 4b. 
6. If alevy be made within or before the return day of the execution, the 
sheriff may proceed to sell afterwards, even after the return day of thi@awrit. ib. 
7. The appraisement is immaterial in a sheriff ’s sale on twelve months’ 
credit, when the property must be sold for whatever it will bring ib. 
8. After a lapse of twenty years, the legal presumption is in favor of the — » 
sheriff ’s acts, and of the legality and validity of the sheriff’s sale. 4b. 


SLANDER. 

1. The Louisiana Code, article 2294, which declares, “ every act of man, 
which causes damages to another, obliges him by whose fault it happens, to 
repair it,” does not limit the right to recover, in an action of slander, to words 
“actionable per se,” or require proof of special damage when not actionable, 
according to the common law rule Miller vs. Holstein, 389 

2. So, where the plaintiff was charged with having “sworn falsely,” and 
proved: that he always supported a good character, upon which there was a 
verdict of five hundred dollars: Held,that such a charge is in itself presump- 
tion of damages, and the law has left the question of damages to the jury, 
subject to the revision of the court 

3. The courts in Louisiana are not bound by the technical and artificial 
“rules of the common law of slander, but where our law is silent, we may 
resort to a foreign system for a rule, consonant to reason and equity 

Miller vs. Holstein, 

4. But the court is not prepared to adopt the common law distinction, be- 
tween words actionable in themselves and words which are not sb; and to 
say a plaigtiff is not entitled to recover in an action of slander, unless 
charged with aff indictable offence, without proof of special damages........ ‘ib. 

5. Garland, J., Actions of slander may be maintained without proving 
damages, andthe party may recover ib. 

6. Every act of man, which causes damage to another, creates responsi- 
bility; and when that responsibility is not defined, we must proceed under 
article 21 of the Louisiana Code, and resort to natural law, reason and 


7. Martin, J., dissenting. In actions of slander, there are words which 
are actionable in themselves, and damages will be given, although none are 
proved; but there are others not actionable, and no damages will be given, 
anles some are proved 
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8. The judgment should be reversed, and the case remanded, with direc. i Wn 
tions to the judge not to instruct the jury, that “charging the plaintiff falsely 4 
and maliciously with moral turpitude, so as to injure his character and 
standing in society, they should find damages for him,” without any special 
damage boing, PFOVEU.......ssctlbesesssessepeesseseneeseseesssllliller ve. Holstelly $95 









































’ SLAVES. 4 4 
LF Where a slave was hired asan ostler, in a small town, and employed * 
¥ to drive a wagon and haul wood to the tavern, and was accidentally killed; 
Held, that the owner canot recover his value, as having been improperly 
used or employed.........,. csscrcchanmVouabbesesaeewess epaeee Taylor vs. Andrus, 15 


2. A slave taken to the state of Illinois, the constitution of which forbids 
slavery and involuntary servitude; and resides there for some time, with the 
express or implied consent amd: knowledge of her master, in his family, she 
is under ng obligation to serve him any longer, but became absolutely free, 
and being once free, could not again be made a slave, by removing her 
to a slave state......................Elizabeth Thomas, f. w. c. vs. Generis et al., 483 

%, : 
€- » THIRD PERSONS. 

1. The law gives no @ffect to acts of alienation against third persons in 
gefieral, unless they have been recorded. By “third persons,” must be ung 
derstood, all persons who are not parties to a contract by which their inter- 
est in thething conveyed issought to be affected. Brosnaham et al. vs. Turner 442 

2. So, the debtor whose property is sold at sheriff’s sale, or those who 
claim under him, cannot objeet'that the purchaser’s title was not legally 
conveyed or transferred tothe defendant, who claims under it............6000 tbe 





, ) TRESPASSERS. 


1. Trespassers are jointly liable in actions of tort; and where there are 
several trespassers, they must all be joined in the same action, and judgment 
entered in relation to all; and if against them, each one is condemped for 
his proportion of the damages..............:0:000 Loussade vs. Hatiman et al. 117 

2. So, Where four persons were sued as co-trespassers, for killing, or caus- ; 
ing the death of a slave, and judgment taken against two only#@Held, that 
the judgment was erroneous in not including all, and against each one for 
his proportion of the plaintiff’s damages; and judgment of non-suit was 


AR iisisiiss soviin sa cnsssacsndtiieresnssnabinionbicinn spishdieessutiias ib. 
VENDOR AND VENDEE. 


1. Where the certificate and act of the notary recites the sale, and spe- 
cifies the title papers to be delivered, and states, that at the request of the 


wendor, he had delivered. fygm fo one of the vendees, for himself and co- 





PRINCIPAL MATTERS. 
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Paar mys PAGE 
: ! - yendees, who acknowledges the receipt of them, it is sufficient evidence of 

' | their delivery on the part of the vendor........... -Rightor vsKohn eth; 501 
2. Where the vendor exhibits his titles before the sale, and they are 





amined and set forth in the act, the vendees cannot set up any other infor- 
malities or nullities in them, than were specifiedgat the time...... Wis oconteae ib. 
3. A mere expression of dissatisfaction of the titles which hy 
hibited and accepted, will not authorize the vendee to delay vdeo ; i 
when fot evicted, even if he is in damages, it is no reasonto withh a 
dient, Af eboatity is offered, ........i.scccccececescnsccsssccrcesenvetsucestnennnas ib. 
4. A delivery of the muniments of title to one of sevgral ctiatllinail isa 
sufficient delivery to all of them...............::0+sstfpnes sesceeseececegseneceeeees x ® 
5. Where vendees sue a third person for slandet of title, or il the ' 
government has sold part of the premises, but no disturbance is shown, it 
furnishes no ground to resist payment; they can Only require security....... ib. 













6. Where thé verdees affect and mortgage the premises to secure the, 
punctual payment of the price, the vendor has his privilege and mortgage 
for the payment of any portion of it, as it becomes du Rainase coccceseesae cones og . 






. 
7. Where a suit has been brought for the premises, and afterwiirds dis- % 
missed, or the plaintiff non-suited, it will not operate a disturbance, so as to 
authorize the vendee to resist payMent........dfacssscececccceccesceccseccccesscecce #ib. 







WILL. - 


1. Parole evidence is inadmissible to show that all the formalities of a 
nuncupative will, by authentic act, have been falfilled. It must make full * 
ff ee, ere Le Blane vs. Barras’s Heirs, 80 

















2. Where there are but three witnesses to a will by authentic act, express 
mention must be made in the will, that they residein the place where the 
I ao sits cdisevicncinencecesncsvescnancceteliedhaeeaniteunnn lveiee ab. 


3. The formalities required to be pursued in a will by authentie act, ex- 
press mention gust be made in the will itself, of their fulfilment, on pain 
of nullity of the entire instrument. .................csccsecssesceseceeeccers MB ..2000 tb. 


» 
WITNESS. 
1, A witness will not be allowed to testify that he is ignorant of the law 
in relation to a certain transaction, as his want of knowledgélis imatetaail 
and he is bound to know the law. 
Brander et al. vs. Ferriday, Bennett & Co., 296 


2. Where witnesses declare on their voir dire that they are, and believe 
themselves interested in the event of the suit, they are incompetent to testify. 


‘ : gBrungard vs. Anderson, 341 
r i . 





INDEX OF THE PRINCIPAL MATTERS. 
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WORK BY THE JOB. 


1. Where a Workman by the job demands more_than is authorized by 
his contract, and on being refused, leaves his work uncompleted, the adverse 
party may immediately omipley other workmen to complete the job; ' 
the former ongcagnot recover; even if he returns and afterwards otha 
perfétnalthe JM‘Cgsken vs. Smith, 32 ~ 
yb Aw rkman shguld be remunerated for his laboh but must, on bis 
part, co y strictly With his contract.........ccorceccoroescossecece sovensessenal “ a. 
3. A defence that bad shingles were furnished by Plaintiff, will not avail 
the party in his excuse for making a bad roof, when he made no objections 
to their quality before puttihg them on Mouton vs. Droz. 111 
4. When a jury passes upon the manner in which a job of work has 
been Performed, their verdigg will not be disturbed on slight contradictory 
oe “ me OE 
a Where the anal beseaihe pa adie idle, for ae and labor 
done and materials furnished in repairing houses, there must be a registry of 
sone written act or agttement, i in order to give a privilege on the property 
or its proceeds i in the i of the administrator. 
Taylor et al. vs. Crain’s Administrator, 290 
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